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Complainant E I. du Pont de Nemours and Company ("DuPont") hereby submits ils

Rebuttal Evidence in response to the Reply Evidence of defendant, CSX Transportation, Inc

("CSXT"), filed in this proceeding on March 5.2008 This Rebuttal Evidence consists of two

parts (a) an Argument that summarizes the evidence submitted and discusses the legal standards

to be applied m this case; and (b) the Rebuttal Verified Statements and accompanying exhibits

of: (1) Ms Mary Pilcggi. North American Region Logistics Manager. DuPont Logistics, Global

Sourcing and Logistics ("Pileggi Reb. V S "). (2) Ms Michelle Moore, an Executive Buyer of

raw matenals for DuPonl ("Moore Reb V S "). (3) Mr Steve Thomas, Global Business Manager

- Titanium Intermediates, DuPont Titanium Technologies ("Thomas Reb V S "), and (4) Mr

Thomas D Crowlcy, President. L E Peabody and Associates, Inc ("Crowley Reb V S ")
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PART I —ARGUMENT

DuPont has challenged the reasonableness of CSXT's rail transportation rates in this

small rate case, and two others, under the Three-Benchmark approach adopted by the Board in

Simplified Standards for Rail Rate Cases, Ex Partc No 646 (Sub-No 1), decision served

September 7,2007, petition for reconsideration denied March 19,2008 ("Simplified Standards")

In this proceeding, DuPont has challenged CSXT's rales for three movements of chlorine, STCC

2812815, from Niagara Falls, NY to New Johnsonville. TN (""Niagara Falls Movement"), from

Natrium, WV to New Johnsonville, TN ("Natrium Movement"); and from Niagara Falls. NY to

Cameys Point, NJ ("Carncys Point Movement"),

As a threshold matter, DuPont has unequivocally established CSXT's market dominance

over all three of the movements at issue CSXT cannot credibly claim that it lacks market

dominance over movements of a commodity that, by its own admission, CSXT no longer prices

according to market conditions and would prefer not to transport at all This is true even when,

as is the case for the Natrium Movement, an mtermodal alternative exists, because despite the

presence of the alternative, there is no constraint upon the rail carrier's rates
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DuPont and CSXT have proposed "final offer" companson groups that differ in three

criteria In the aggregate, the differences show that DuPont has selected the most similar

comparison groups to the issue movements

First, DuPont has selected its companson groups from all movements of toxic-by-

inhalation ("TIH") commodities, whereas CSXT has selected its groups only from other chlorine

movements Although the CSXT group is narrower, DuPont has reasonably and justifiably

relied upon CSXPs own statements that it prices all TIH commodities based upon risk, without

regard for traditional market factors Because CSXT claims that the risks of hauling TIH

commodities are the same, DuPont has more completely identified the universe of comparable

commodities.

Second, although both parties have applied the same criteria for selecting comparable

movements based upon distance, only DuPont has applied that criteria to the proper length of

haul for the issue movement DuPont has used the issue movement miles derived from the same

source as the Waybill Sample, whereas CSX 1' has used internal records that cannot be verified

by DuPont Since the Board has prohibited the parties from selecting comparable movements

based upon any information other than from the Waybill Sample or a public source, CSXT's

miles are de facto unreasonable

The third, but most significant, difference is that CSXT has added a ruel surcharge

criteria that overstates the reasonable level of contribution to joint and common costs CSXT has

excluded all movements without an amount in the "Miscellaneous Charges" field of the Waybill

Sample on the unprovcn assumption that fuel costs were not recovered on those movements

But, even if the Board were to accept this assumption as true, the fuel surcharge methodology

applied by CSXT from 2002 to 2005 was subsequently declared to be an unreasonable practice
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because that methodology over-recovered actual changes in fuel costs for individual movements

in order to cross-subsidize movements without a fuel surcharge By restricting its comparison

groups to only movements that over-recovered fuel costs, CSXT has artificially inflated the

R/VC ratios Tn contrast, by not including a fuel surcharge factor in its selection of the

comparison groups, DuPont has averaged the effect of CSXTs fuel surcharge over-recovery

against CSXT's alleged under-rccovery on other movements Thus, the DuPont comparison

groups are eminently more reasonable and similar in the aggregate to the issue movements

DuPont has proposed two adjustments to the average R/VC ratios of the comparison

groups to account for "other relevant factors." First, DuPont has applied the Board's recently-

adopted capital asset pncmg methodology ("CAPM") to recalculate the RSAM and R/VO180

benchmarks for 2002 through 2005, in order to "ensure the availability of accurate cost

information in regulatory proceedings " 49 U S C. 10101(14) CSXT wrongly asserts that this

adjustment would constitute an impermissible retroactive rulcmakmg But, this would not be a

retroactive rulcmakmg because it docs not take away or impair vested rights acquired under

existing law Nor does it impact any settled expectations of CSXT in the current RSAM or

R/VC>180 Finally, although DuPont did not made adjustments to all of the variables and

calculations that would be affected by a switch to CAPM, because the Board has prohibited such

adjustments in Simplified Standards* the DuPont analysis conservatively understates the

reductions to the maximum reasonable rates of making all of those adjustments DuPont has

proven this fact by calculating the maximum reasonable rates of the issue movements, if CAPM

were actually applied to all the other variables that CSXT has identified.

Second, DuPont has calculated an efficiency-adjusted RSAM in order to account for the

Long-Cannon factors m the statute The efficiency-adjusted RSAM eliminates traffic being
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carried at less than long-run variable cost Because there no longer is significant excess capacity

in the rail industry, there is no reason for CSXT to be transporting commodities at less than this

level.

CSXT also has proposed two adjustments for "other relevant factors" First, CSXT

claims that there is a flaw in the RSAM methodology that fails to include taxes in the revenue

shortfall DuPont contends that there is no actual shortfall because URCS overstates the tax

component of variable costs by using the statutory tax rates, which in turn overstates the revenue

shortfall However, even if the Board accepts CSXTs contention, the proper fix is to apply

CSXPs effective tax rate rather than its statutory tax rate But, given the multitude of

countervailing factors that must be considered before declaring the existence of a flaw in the

RSAM methodology and determining how to fix such a flaw, this narrow proceeding between

just CSXT and DuPont is not the appropriate forum for deciding these issues

Second, CSXT improperly has adjusted the revenues and costs of every comparison

group movement to 2007 "market" levels, before determining the average R/VC ratio of the

group But, this adjustment would undermine the Board's carefully considered decision to use a

4-year average of all three benchmarks in order to smooth out the impact of market fluctuations

over time CSXT's adjustment also is not objective because it fails to show the countervailing

effects that its adjustments would have on the RSAM and R/VC>180, which would decrease the

expansion ratio applied to the comparison group average R/VC ratio. CSXT also has failed to

demonstrate that its adjustment is necessary or appropriate to reflect any change in the market

that is not captured by the R/VC ratio In fact. DuPont demonstrates that no adjustment is

neccssarv.
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The maximum R/VC ratios that CSXT advocates in this proceeding are anything but

reasonable. Even before making its two "other relevant factor" adjustments, the CSXT

comparison groups produce maximum R/VC ratios of 342-385%, which would provide DuPont

with a rate reduction on just the Niagara Falls Movement After making its adjustments, the

CSXT maximum R/VC ratios are 450-562% Even at those levels, DuPont would still be

entitled to a small amount of rate relief on the Niagara Falls Movement DuPont Witness

Crowlcy has calculated CSXT's return on equity ("ROE") at these rate levels on a prc- and post-

tax basis Crowlcy Reb V S. at 19-20 & Ex TDC-26. The pre-tax ROE for the issue

movements ranges from 141 7% to 168 4%, compared to the Board's 2005 CAPM weighted

average cost-of-capital of 12 9% The post tax ROE for the issue movements ranges from 99 8%

to 118 6% compared to the Board's 2005 CAPM weighted average cost-of-capital of 8 4%

Returns at these levels cannot be reasonable

In a final attempt to justify such high rates, CSXT claims that it is implementing a new

pricing paradigm for TIH movements that attempts to discourage unnecessary and longer

distance movements through rail rates, and that the Board would undermine this paradigm by

reducing the DuPont rates. CSX'i then tries to portray DuPont as the callous shipper who.

without CSXT's rate restraints, would ship TIH commodities anywhere and over any distance

without regard for the public safety DuPont demonstrates that nothing could be further from

truth Furthermore, DuPont shows that CSXT is not qualified and does not have the incentives to

properly determine which TIH movements arc necessary and which have shorter distance

alternatives The reality is that CSXT's new pricing paradigm is merely a thinly disguised

attempt to "demarket" TIH commodities in violation of its common carrier obligation and
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contrary to the public interest in the transportation of those commodities by the safest mode

available

DuPont presents this Reply Evidence and Argument in seven parts Part I responds to

CSXT's claim that the challenged rates reflect a new pricing paradigm for TIM traffic that the

Board must not undermine Part 11 responds to CSXTs market dominance evidence Part III

addresses the differences between the parties' variable cost calculations for the issue movements

Part IV compares and contrasts the differences between the parties' "final offer" comparison

groups Part V addresses the "other relevant factors" that each party has presented Part VI

presents the maximum R/VC ratios for the issue movements based on the DuPont "final offer"

comparison group, as adjusted by its "other relevant factors " Finally, Part VII summarizes the

relief that DuPont requests

I. CSXT'S NEW PRICING PARADIGM FOR CHLORINE IS BOTH UNLAWFUL
AND UNWORKABLE.

CSXT attempts to justify its rates for toxic-by-inhalation ("TIH") commodities, including

chlorine, as reflective of a new pncing paradigm that the Board must not undermine by reducing

the issue movement rates to DuPont

While the challenged rates represent a significant increase over
DuPont's prior rates, that increase is in line with the market, with
relevant commercial forces and business considerations, and with
CSXT's reasonable and responsible policies regarding the pricing
of chlorine If the Board docs not uphold the rates challenged in
this case, it will be undermining the market-based determination of
rates (where the market properly takes into account the costs and
nsks of moving the traffic at issue), and allowing DuPont to shift
the costs of its activity onto others, and thwarting CSXT's efforts
to discourage long hauls of chlorine and other ultra-hazardous
matenals

CSXT Reply Ev at 46 [emphasis added) DuPont already has shown that CSXT's new pricing

paradigm is an attempt to "dcmarket" the transportation of I*IH commodities in violation of its
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common earner obligation and to the detriment of public health and safety ' DuPont Reply Bv

at 15-18 CSXT's latest claims only serve to emphasize this fact

At the outset, it is absurd for CSXT to claim that the challenged rates reflect "market-

based" pricing when no competitive market for the transportation of chlorine exists DuPont has

filed this case precisely because CSXT possesses market dominance over the issue movements

See Part II, infra Moreover, it is widely acknowledged and accepted that chlorine does not

move by bulk truck and that barge options are severely limited Thus, in a truly competitive

marketplace, it is highly improbable that CSXT could have increased its rates for chlorine by

116% since 2004, a figure that CSXT asserts is conservatively low See CSXT Reply Ev at 42

CSXT's justification of its DuPont rate increases as being "in line with the market" is

meaningless when the market is whatever CSXT determines it to be It is precisely this type of

pricing that Congress intended the Board to regulate

In addition, CSX Ts candid opening evidence admission that it views the transportation of

chlorine as an "obligation" rather than a "commercial business opportunely] that CSXT attempts

to win in a competitive marketplace ," directly contradicts CSXT's reply evidence claim that its

DuPont rate increases arc "in line...with relevant commercial forces and business

considerations" Compare CSXT Op Ev at 7 with CSXT Reply Ev. at 46 CSXT cannot have it

both ways It cannot claim that market considerations arc irrelevant to its pricing of Till

commodities and then justify its rates based upon market considerations

As a tacit recognition of these inherently contradictory positions, CSXT also claims that

its rate increases constitute "reasonable and responsible policies regarding the pricing of

chlorine" Id Through this argument, CSX1 tries to cloak its high rate levels m safety terms by

1 In addition to violating ih common carrier obligation, CSXT's new pricing paradigm is inconsistent with the
constrained market pricing principles in Coal Rate Guidelines—Nationwide, I I C C 2d 520 (1985)
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contending that it is implementing a pricing strategy to discourage unnecessary and longer hauls

of TIH commodities A cntical assumption underlying that argument, however, is that CSXTs

pricing is the only factor that prevents TIH producers and users from flooding our national rail

system with unnecessary and longer movements of TIH commodities in order to get the best deal

regardless of the impact upon public safety. Nothing could be further from the truth Moreover,

allowing CSXT, a company that has proclaimed its intent to "demarket" TIH commodities, to be

the gatekeeper is akin to placing the fox in charge of the hen house

From its earliest beginnings as a producer of gunpowder, DuPont has placed the greatest

emphasis upon the safety of its employees, customers, and the public at large As DuPont

witness Michelle Moore has explained, the DuPont emphasis on safety includes sourcmg

chlorine from the closest facilities capable of providing the quantity and quality of chlorine

required in its production processes See Moore Reply V S at 1fl|3-4 DuPont has taken these

steps out of its commitment to enhancing safety, not as a result of any pricing disincentives from

CSX f Pileggi Rcb V S at 1(5 When it comes to safety. DuPont and its rail earners must

closely collaborate to attain a zero release objective As evidence of their success, DuPont

recently received CSXTs 2007 Chemical Safety Excellence Award, which indicates that DuPont

had zero non-accidental releases of any hazardous material in 2007 Id at T|4 Even though

DuPont and CSXT arc at odds over pricing, on safety there must be no disagreement Id

That is why DuPont was extremely disappointed to read the Reply Verified Statement of

Dean Piaccntc. CSXTs Vice President for Chemicals and Fertilizer. Id at ^|2 He accuses

DuPont of recklessly shipping its "products—no matter how dangerous or how far—wherever

DuPont wants them to go " Piacentc Reply V S at1|182 In order to discourage such behavior.

See also, CSX r Reply Ev at 45
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Mr Piacente claims that "CSXT is engaged in a multi-year effort to adjust chlorine rates to (1)

discourage unnecessary shipments via CSXT and (2) discourage longer distance shipments via

CSXT" Id at HI 03 But, how does CSXT determine whether a chlorine shipment is necessary

or whether there are shorter distance options, and what qualities CSXT to make those

determinations'^ Mr Piacentc's own verified statement illustrates the hazards of leaving those

determinations to CSXT

In support of his accusations against DuPont. Mr Piacente refers to a recently announced

expansion of the DuPont plant at New Johnsonville. TN, to manufacture Titanium Tctra-

chlonde, another Till, "for use in a new paint manufacturing facility" in Utah Id at C19

According to Mr Piacente, "DuPont, for its own economic benefit, is designing a distribution

need that will force a transportation movement of a toxic inhalation hazard over a thousand

miles, and through a number of high threat urban areas " Id These statements are full of

inaccurate and incomplete facts that highlight precisely why CSXT must not be permitted to

decide which TIN shipments are necessary or can be acquired from a closer source

First, Mr Piacente wrongly states that the titanium tetrachlonde produced at New

Johnsonville will be used in a paint manufacturing facility in Utah In fact, it will be used for

titanium metal production Specifically, it will be used to produce titanium sponge, which is the

basic starting material for producing titanium metal Thomas Reb V S at 1)4 Titanium metal is

a vital strategic material used in military and aerospace applications Id In other words, it is

vital to our national security There arc only two significant production facilities for titanium

1 See a/io, CSXT Reply Ev at 44
4 In order to make those decisions for chlorine movements, CSXT would have to know every source of chlorine, the
purity and specifications of the chlorine and the processes in which n can be used, the total production capacity of
each chlorine source, the available production capacity of each chlorine source, and the total volume and quality
specifications of chlorine required by the end-user Moore Reb VS at^|4

10
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sponge in the entire United States, in Nevada and Oregon Id DuPont will ship its titanium

tetrachlondc from New Johnsonville to a third facility under construction in Utah5

Second, Mr Piacente wrongly assumes that DuPont could have avoided this rail haul by

building its titanium tetrachlonde production at the consumption site in Utah, instead of New

Johnsonville Piacente Reply V S at][19 Contrary to Mr Piaeente's understanding, DuPont is

not building a new titanium tetrachlonde production facility at New Johnsonville Thomas Reb

V S. at ^|3 Titanium tetrachlonde is an intermediate in the production of titanium dioxide, which

DuPont has produced at New Johnsonville Tor nearly 50 years Id DuPont is not expanding this

plant for the production of titanium tetrachlonde, DuPont already produces it as an intermediate

in its titanium dioxide production Rather, DuPont is installing purification facilities to further

purify its current titanium tetrachlonde production to meet the purity requirements for titanium

metal production Id

Third, Mr Piacente inaccurately refers to tuanium tetrachlonde as a poisonous gas

Piacente Reply V S at |̂19 Although it is a TIH commodity, titanium tetrachlonde is classified

as a corrosive liquid, not a poisonous gas 49 C F R 172 101 If CSXT cannot even get this

basic fact correct, how can it be entrusted to properly ascertain the more detailed and complex

facts, like those described above, that arc essential to determining whether a TIH shipment is

necessary or whether there are in fact shorter distance alternatives7 CSXT does not have the

qualifications to make such decisions, nor the incentives to make the best decisions in the public

interest

In the final analysis, CSXTs entire discussion of the titanium tetrachlonde movement is

merely a distraction from the facts of this case before the Board It has nothing to do with the

5 Although Mr Piacenlc does not expressly claim that DuPont owns and operates the Utah plant, CSXTs counsel
liberally attributes this allegation to him CSXT Reply Ev ai 45 Hie Ulan plant, however, is not owned or
operated by DuPont Thomas Rcb V S at *[4

11
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issue movements Rather, it is a misguided attempt by CSXT to portray DuPont as a callous

shipper who chooses "to impose the risks and costs of its sourcmg and manufacturing decisions

on rail carriers and the people living along the unnecessarily long routes over which it ships

poisonous commodities, including chlorine," in order to support CSXTs claim that its I1H rates

are the product of "reasonable and responsible policies" that are in the public interest CSXT

Reply Ev at 45,46 But simply making these allegations does not make them true. Indeed,

DuPont has shown that they are completely false In the end, all that CSXT has proven is that it

is unqualified to make these policy decisions in the public interest because it does not possess the

knowledge or expertise to do so

With regard to this case, CSXT has not demonstrated that DuPont could obtain chlorine

from any closer sources than the issue routes, or that the issue movements arc unnecessary The

issue movements clearly are not similar to shipments of chlorine from Canada to Florida, at

which CSX P claims to be addressing its new pricing paradigm Id at 46 Furthermore, DuPont

has explained how its safety policies ensure that it acquires the chlorine it needs from the nearest

available sources See Moore Reply V S at 1H3-4 Thus, the only pricing paradigm that is

threatened by this case is CSXTs attempt to "dcmarket" TIH commodities in violation of its

common carrier obligation and contrary to the public interest in the transportation of those

commodities by the safest mode available

II. CSXT'S ADMISSION THAT IT DOES NOT PRICE CHLORINE MOVEMENTS
IN A COMPETITIVE MARKETPLACE REQUIRES THE BOARD TO
CONCLUDE THAT CSXT POSSESSES MARKET DOMINANCE.

Incredulously. CSXT claims that it lacks market dominance over two of the three

chlorine movements at issue in this case the Natrium Movement and the Niagara Falls

Movement This claim is particularly audacious because CSX'lj

12
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views the transportation of chlorine as an "obligation" rather than a "commercial

business opportunity] that CSXT attempts to win in a competitive marketplace .," CSXT Op

Ev at 7 Throughout all of its argument and rhetoric, CSXT pretends that it never made these

statements, and similar other statements that DuPont has placed into evidence in this proceeding

CSXT demonstrates a fundamental misunderstanding of the market dominance concept

Market dominance means "an absence oft effective competition from other rail earners or modes

of transportation for the transportation to which a rate applies " 49 U S C 10707(a) [emphasis

added] According to the Board, "effective competition" means that, "if a carrier raises the rate

for such traffic, then some or all of that traffic will be lost to other carriers or modes" Market

Dominance Determinations and Consideration of Product Competition, 365 ICC 118, 129

(1981) The courts have adopted a similar definition "At the core of the 'effective competition'

standard is the idea that there are competitive, market pressures on the railroads detemng them

from charging monopoly prices for transporting goods" Ariz Pub Serv Co v t/S,742F.2d

644,650-51 (DC Cir 1984)

CSXT's decision to "demarket" chlorine and other TIH commodities and to set rates

outside of the competitive marketplace are proof that no form of competition actually constrains

CSXT's rates CSXT admits that it no longer prices chlonnc according to market conditions7

and that no rate can compensate it for the risk of transporting chlorine8 CSXT's observation that

"[transporting chlorine is an obligation - not an opportunity," CSXT Op Ev at 7, is proof that

CSXT would prefer to lose chlorine traffic to alternative modes These statements meluctably

6 All shaded text is CONFIDENTIAL and HIGHLY CONFIDENTIAL information that has been redacted from the
public version of this pleading
7 See, CSXT Op Ev at 23 ("Looking back in time, before risk mitigation became CSXT's primary focus for
chlorine traffic, CSXT pricing reflected primarily market conditions ")

' Id at 7

13
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lead to the conclusion that there are no competitive market pressures that deter CSXT from

charging monopoly prices for transporting chlorine This means that CSXT possesses market

dominance over chlorine transportation, and thus it is up to the Board to ensure that CSXTs rates

are reasonable. 4 9 U S C 1070l(dXl)

A. The Natrium Movement,

CSXT directs the vast majority of its market dominance argument at the Natnum

Movement because that is the only chlorine movement at issue with an mtermodal option.

CSXT contends that, because barge handles 90% of the chlonnc volume from Natrium to New

Johnsonvillc, that conclusively establishes a lack of market dominance But, CSXT completely

misses the point of the very case law it cites

CSXT quotes Amstar Corp \ Alabama Great S R R, 1987 WL 99849, at *4 (Nov. 10,

1087), for the proposition that, where there is an mtermodal option between the origin and

destination, "a complainant has a heavy burden to establish such a lack of bargaining power that

there is no effective competition" CSXT Reply Ev at 4 In this case, however, DuPont has

presented unrebuttcd evidence that CSXT declared its chlorine rates to be "non-negotiable " See

Pileggi Op V S at 1J12 It is hard to imagine any stronger evidence that DuPont lacks bargaining

power Because DuPont made zpnma facie showing, CSXT had the burden of going forward

See McGraw Edison Co v The Alton and Southern Ry Co , 2 I C C 2d 102, 106 (1986) Since

CSXT did not deny or offer any explanation of its statement to DuPont, the Board must accept

that DuPont lacks bargaining power, despite a barge alternative for the Natrium Movement

CSXT erroneously cites to Sail River Project Agricultural Improvement and Power

District, 762 F 2d 1053 (D C Cir 1985) ("Sail River"), for the proposition that the mere

presence of an alternative that accounts for a large percentage of actual volume is enough to

14
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preclude market dominance even in the face of evidence that a rail carrier's rates are not

constrained by that alternative CSXT Reply Ev at 5-6 But that is not what the court held

More recently, in CFIndustries. Inc v STB, 255 F 3d 816, 823, n. 6 (T> C Cir 2001), the

D C Circuit explained that its Sail River decision did not remove the requirement that

competition be effective

Although we affirmed an ICC finding of lack of market dominance
even though the alternatives "may not [have] exerted effective
market pressure" on the defendant railroad's rates, we did so
because the complainant shipper used the railroad "only under
exceptional and unpredictable circumstances " 762 F 2d at 1064 &
n 14. We concluded that in enacting the market dominance
inquiry of 49 U.S.C § 10707, Congress did not intend to include a
situation in which a carrier had only "transitory market power"
over a shipper Id at 1062

CSXT erroneously equates its 10% share of the DuPonl chlorine volume from Natrium to New

Johnsonville with the "exceptional and unpredictable" rail movements of fuel oil in Salt River

In Salt River, however, years often passed between fuel oil movements on the defendant railroad

Salt River. 762 F 2d at 1063 & n 11 Because the Court was "unable to find reliable record

evidence suggesting that Southern Pacific [would] ever participate in that market on anything

other than an irregular and short-term basis[, J that prevented] Salt River from showing that

Southern Pacific is market dominant" Id at n 11.

In contrast, CSXT regularly and routinely transports chlorine from Natrium to New

Johnsonville The fact that it docs so in lesser quantities than barge does not render the rail

movements "irregular," "short-term," "exceptional" or "unpredictable " Nor can CSXTs exertion

of market power be characterized as "transitory" DuPont has explained that, for safety reasons,

it transports as much chlorine from Natrium to New Johnsonville by barge as there is capacity to

15
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do so9 DuPonlOp Bv at 13-14. But there will always be regular amounts of chlorine shipped

by rail to New Johnsonville, because both rail and barge are required to ensure that DuPont has

sufficient chlorine available to meet its needs Moore Reb V S at 1fl|5, 8 The rail volumes

tendered by DuPont clearly arc not insignificant or transitory l° Consequently, any time that

DuPont tenders this steady volume of chlorine by rail, there is no alternative to CSXT Thus, the

presence of barge competition for the Natrium Movement must be evaluated in terms of its

effectiveness, notwithstanding CSXPs selective quotes from Salt River to the contrary

CSXT also challenges the DuPont claim that there is insufficient barge capacity to handle

all chlorine transportation from Natrium to New Johnsonville CSXT Reply Ev at 7-8 In order

to assert this challenge, however, CSXT selectively misquotes a DuPont document

Id at 8 quoting CSXT Reply Ex 6

Furthermore, even if it were possible, that still leaves other

9 CSXT's citation lo Aluminum As\'n, Inc v The Akron Canton & Youngstwn R R Co, 367 ICC 475,484(1983)
for the proposition that a competing mode does not have to be capable of handling all of the subject traffic to be
effective competition completely misses the point made by DuPont CSXT Reply F.v at 7 In this case, barges do
not compete with rail because, as long as there is sufficient barge capacity, DuPont would not ship more chlorine by
rail even if CSXT were to offer lower rales than barges, since barges arc inherently safer See Pileggi Op V S at 19
10 In 2006 and 2007, DuPont tendered ^HH cars of chlorine, respectively, from Natrium to New Johnsonville
Pilcggi Reb V S at H?
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unresolved capacity issues, such as water levels, ice, and damaged locks. See DuPont Op. Ev at

14

Although a railroad's low market share of the issue traffic normally would be strong

evidence that it lacks market dominance, the Natrium Movement is not a "normal" situation even

by CSXT's own admission CSXT concedes that Us pricing of chlorine no longer reflects

"primarily market considerations" CSXT Op Ev at 23 CSXT also describes the transportation

of chlorine as "a legally-imposed burden that CSXT would greatly prefer to avoid," as opposed

to "commercial business opportunities that CSXT attempts to win in a competitive marketplace"

Id at 7 The Board has never been asked to make a market dominance determination in a case

where the rail carrier has so openly conceded that it sets rates for the issue movement outside of

the competitive marketplace Such a candid admission that competition has no effect upon

CSXT's rates requires a finding that CSXT possesses market dominance

B. The Niagara Falls Movement

CSXT contends that it is not market dominant over the Niagara Falls Movement because

there is geographic competition from the Natrium Movement, since both arc chlorine movements

to DuPont at New Johnsonville CSXT Reply Ev at 8-9 The Board should reject CSX'l 's

argument because (1) the Board has eliminated geographic competition as a factor in market

dominance determinations, and (2) the evidence does not support a finding of geographic

competition.

As a threshold matter, if CSXT does not possess market dominance over the Natrium

Movement, it cannot possess market dominance over the Niagara Falls Movement That is true

because CSXT relies solely upon the presence of barge competition for the Natrium Movement

to argue for a finding of geographic competition on the Niagara Falls Movement Thus, if the
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Board concludes that barges do not create effective mtermodal competition for the Natrium

Movement, the Natrium Movement cannot provide effective geographic competition for the

Niagara Falls Movement

CSXT's argument that the Board should consider evidence of geographic competition in

this case is predicated upon incorrect facts and faulty logic CSXT wrongly contends that the

Board should permit evidence of geographic competition in this case because "source

competition is apparent from the face of the record, and addressing it does not require any

discovery—let alone the burdensome discovery that motivated the Board's decision in Market

Dominance Determinations - Product and Geographic Competition, 3 S T B 937, n 49 (1988)"

CSXT Reply Ev at 9 [emphasis in original] To reach this conclusion, however, CSXT relics

upon the very same document, indeed the very same phrase, that it misquoted to argue that

DuPont can obtain more barge capacity from Natrium to New Johnsonville CSXT then assumes

that this additional barge capacity will enable DuPont to obtain additional chlorine from Natrium

to replace the volumes that currently come from Niagara Falls, but without offering any evidence

that Natrium has the available production capacity Thus, it is clear that this single document

falls far short of proving the existence of effective geographic competition

Furthermore, when the Board did accept evidence of geographic competition, the burden

of proof was on the rail earner CSXT cannot shift its burden to DuPont by claiming that

"DuPont has not demonstrated that Natrium is not an option for it to obtain all of its chlorine

needs from New Johnsonville," id, when DuPont is not required to make such a showing and

had no reason to do so precisely because geographic competition is not a factor in market

dominance determinations
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Finally, even if DuPont can purchase additional chlorine at Natrium, that alone does not

establish the existence of geographic competition Geographic competition requires that "the

complaining shipper can avoid using the defendant railroad by obtaining the same product from a

different source... " Market Dominance 3 S T B at 937 [emphasis added] Since DuPont has

demonstrated above that it already uses all the available barge capacity from Natrium to New

Johnsonvillc, any additional chlorine purchased from Natrium must move by rail Therefore,

DuPont cannot avoid using CSXT by purchasing chlorine from Natrium rather than Niagara

Falls, which means that geographic competition docs not exist

HI. CSXT HAS NOT FOLLOWED THE BOARD-MANDATED PROCEDURES FOR
CALCULATING VARIABLE COSTS

As DuPont explained on page 14 of its Reply Evidence, CSX 1' has not followed the

Board's prescribed procedures for calculating variable costs The proper calculation of variable

costs is important because the maximum reasonable rate is the product of the adjusted average

R/VC ratio for the comparison group multiplied by the variable cost of the issue movement

The loaded mileage inputs for calculating the URCS variable costs of movements in the

Waybill Sample arc generated from the PC*Milcr|Rail program Crowley Reply V S at 5-6

Therefore, DuPont has used the same source to identify the loaded miles for the issue

movements In contrast, CSXT has used loaded miles from its internal records for the issue

movements, which accounts for nearly the entire difference in the party's variable cost

calculations

But, it would be inconsistent to use CSXTs internal records for the issue movements

while continuing to rely upon the PC*Miler|Rail program for all of the comparison movements

Indeed, all three of the small case benchmarks are calculated from the Waybill Sample, including
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the loaded miles generated from the PC*Miler|Rail program '' Therefore, the maximum R/VC

ratio generated by those benchmarks should be applied to variable costs based upon the same

data source

IV. THE DUPONT "FINAL OFFER" COMPARISON GROUPS ARE THE MOST
SIMILAR TO THE ISSUE MOVEMENTS.

The "final offer" comparison groups presented by DuPont and CSXT for the issue

movements are distinguished by just three factors l2 First, while DuPont has included all TIH

commodities in its comparison groups, CSXT has included only the issue commodity, chlorine.

Second, CSXT has excluded all movements with no amount in the "Miscellaneous Charges"

field of the Waybill Sample on the unsupported assumption that fuel costs were not recovered for

such movements Third, although the parties have agreed upon the distance criteria for

comparison movements, they have applied that criteria to different loaded miles. DuPont

Witness Crowlcy has compared the movements in each party's "final offer" comparison groups

and identified the reasons why each has excluded certain movements that the other has included

Crowley Reb V S at 5-6, Exs TDC-21,22 & 23 DuPont believes that its "final offer"

comparison groups for each of the issue movements arc the "most similar in the aggregate to the

issue movements " Simplified Standards at 18

A. DuPont Has Properly Included TIH Commodities In Its Comparison
Groups.

DuPont has selected all TIH commodities for its comparison groups based upon CSXT's

own representations that it treats all such commodities the same

11 See Part IV C , infra. for a more detailed discussion of the role of the PC*Miler|Rail program to select
movements of comparable distances
12 A fourth factor also distinguishes the Natrium and Carney's Point Movements Specifically, although the parties
have agreed to exclude the issue movements from their comparison groups, CSXT has identified any occurrence of
the issue movement for one lane as an issue movement for all three lanes See DuPont Reply Ev at 20-21
However, for each such movement excluded by CSXT, CSXT has identified a second independent reason for
excluding that movement Thus, DuPont has not addressed it as a distinctly separate factor
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Consistent with those

sentiments, in this case CSXT has stated that all factors other than nsk "fade to near irrelevance

when it comes to moving" chlorine CSX V Op Ev at 6 Furthermore, CSXT has publicly

acknowledged that "Given a choice, CSXT would decline to transport [TIM commodities]."

DuPont Op. Ev at 12. Because CSXT is treating all 1'IH commodities as if they have a demand

elasticity of zero, with CSXTs risk being the principle driver of rates, DuPont has reasonably

included all TIH commodities in its comparison groups for the issue movements.13

CSXT's argument for excluding other TIH commodities from us comparison group

exposes the bipolar nature of its position in this case Despite the above-quoted statements,

CSXT asserts that, "The fact that a commodity is labeled a TIH says nothing about the

commercial uses of the product, the value of the product, its market, demand for that product

relative to other products, shippers' (or receivers') elasticity of demand for transportation of the

commodity, or any other commercial marketplace determinant of transportation rates" CSXT

Reply Ev at 15 CSXT cannot claim that these factors arc important determinants of rail rates

for TIH commodities in one breath, and in the next claim that they "fade to near irrelevance"

compared to the overriding common factor of risk If, as CSXT claims, risk is the overriding

factor in pricing chlorine movements and chlorine shares the same risk characteristics as other

TIH commodities, then CSXTs pncmg of other TIH commodities is a relevant comparison

factor

13 CSXT wrongly states that DuPont has claimed that all l'IH commodities have a demand elasticity of zero CSXT
Reply Ev at I5,n 14 I o be accurate, DuPont staled that CSXT treats all TIH commodities as if they have a
demand elasticity of zero DuPont Op Ev at 20 Because CSXT ignores the actual demand elasticity of TIH
commodities in setting rates, the Board should do the same in selecting the best comparison group
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Even if it is appropriate to give some consideration to the less influential "non-risk"

factors, there still is no basis for excluding other TIH commodities from the comparison groups

Although CSXT says very little about why most other TIH commodities are not similar to

chlorine, it docs present a more extensive discussion of anhydrous ammonia, which is the

principle non-chlorine TIH commodity included in the DuPont comparison groups l4 As

evidence of the alleged disparity between chlorine and anhydrous ammonia, CSXT claims that it

"docs not even include them in the same business groups for marketing purposes chlorine is

marketed and managed by the Chemicals marketing department, and anhydrous ammonia is the

responsibility of CSXTs Phosphates and Fertilizers marketing department" CSXT Reply Ev at

17 DuPont finds it highly ironic that CSXT's principle witness on this subject, Dean hacente,

bears the title of "Vice-President - Chemicals and Fertilizer" Piaccnte Reply V.S at fjl

[emphasis added]

CSXT also contends that "there are significantly more viable transportation modes and

distribution channels for anhydrous ammonia than for chlorine " CSXT Reply Ev at 17 That

fact, however, does not distinguish the two commodities for comparison purposes Although

anhydrous ammonia has the ability to move by pipeline and barge in some situations, DuPont has

demonstrated that those modes arc not competitors with rail Rather, the evidence shows that rail

transportation of anhydrous ammonia is restricted to movements beyond the reach or capacity of

those modes DuPont Reply Ev at 26, cuing CF industries, Inc v Koch Pipeline Co, L P, 4

" CSXT contends thai DuPont omitted two TIH commodities, Chloropicnn (STCC 2818830) and Nitric Acid
(2819215), from Us comparison group CSXT Reply Ev at 15, n 13 This was an oversight rather than an
intentional omission by DuPont Furthermore, mis oversight had the de minimis effect of omitting only one
movement from the Niagara Falls Movement comparison group of 28. four movements from the Natrium Movement
comparison group of 99, and three movements from the Carney's Point Movement comparison group of 169
CrowleyReb VS at 10
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STB 637 (2000) This in fact is very similar to chlorine, which will always move by barge

even when rail is an option Id

Although some anhydrous ammonia also moves by truck, Mr Piacentc's claim that trucks

can be competitive with rail transportation of anhydrous ammonia for up to 1000 miles should be

extremely troubling, if true See Piacentc Reply V S at 115 and CSXT Reply Ex 5. InthcKoch

Pipeline decision, the Board observed that.

Because AA may be transported only in spcciali/ed refrigeration
or prcssunzation equipment by highly trained drivers, truck
transportation of AA is typically limited to short-haul movements
from storage terminals to nearby retailers . To truck AA
shipments from several hundred to. in some cases, more than 1,000
miles—even if enough specialized trucks were available—would
be prohibitively expensive and present substantial safety risks.

4 S T B at 644 [footnote omitted] In contrast to this evidence, Mr Piaccnle predicates his claim

that trucks can be competitive with rail for up to 1000 miles solely on a marketing brochure from

a single truck company that proclaims "Trucks can be competitive with rail transportation up to

1,000 miles Right Now'" CSXT Reply Ex 5 At best, this proves that CSXTs demarkctmg

efforts have increased current rail rates for anhydrous ammonia so much, just like chlorine rates,

that even trucks can compete at much longer distances than historically have been practical If

this is true, this poses substantial public interest concerns that the "demarkctmg" of T1H

commodities by the rail industry is pushing those commodities with a truck option oIT the rails

and onto our nation's highways, which the Board has noted "would present substantial safety

risks"

Moreover, if CSXT is pricing anhydrous ammonia transportation as if trucks were not an

option, that is no different from its pricing of chlorine where truck is never an option This is
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further evidence that DuPont has reasonably included anhydrous ammonia, along with other T1H

commodities, in its comparison groups

B. CSXT's Fuel Surcharge Criteria Is Based Upon A Methodology That The
Board Declared To Be An Unreasonable Practice.

CSXT unreasonably assumes that all movements with no amount in the "Miscellaneous

Charges" field of the Waybill Sample should be excluded from the comparison groups because

they did not recover their fuel costs DuPont has challenged that assumption because CSXT has

not demonstrated that it records all fuel surcharges in the "Miscellaneous Charges" field and

because there are means other than fuel surcharges to recover fuel costs DuPont Reply Ev at

27-28

However, one factor rises above all others to rebut CSX'I 's position By its own

admission, from 2002-2005, CSXT was over-recovering fuel costs on traffic that was subject to a

fuel surcharge as a means to recover its overall fuel expenses, effectively cross-subsidizing

traffic that was not subject to a fuel surcharge See DuPont Reply Ev at 28-29 The Board

rejected that fuel surcharge methodology as an unreasonable practice because "there is no real

correlation between the rate increase and the increase in fuel costs for that particular movement

to which the surcharge is applied " Rail Fuel Surcharges, STB Hx Parte No 661, slip op at 7

(served Jan. 26,2007)

Based upon the Board's holding, movements with a fuel surcharge (assuming that is what

the "Miscellaneous Charge" field represents) should be excluded from the comparison groups

because they would overstate the maximum reasonable R/VC ratio However, if the Board were

to exclude movements with a fuel surcharge for overstating cost recovery, and exclude

movements without a fuel surcharge for understating cost recovery, there would be no

movements left from which to select a comparison group.
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A reasonable approach is to include movements in the comparison group, without any

regard to the "Miscellaneous Charges" field This would permit CSXTs conceded over-

recovery of fuel costs for the one category of movements to offset its alleged under-rccovery on

the other The average R/VC ratio of the combined categories would be most similar to what it

would have been if CSXT had properly accounted for fuel in both categories of movements in

the first place Because the DuPont comparison groups do this and CSXT's do not, DuPont has

taken a reasonable approach, whereas CSXT has not

C. DuPont Has Used the Only Source for Length Haul Permitted by Simplified
Standards.

In its "final offer" comparison group, CSX J' has adopted the DuPont distance criteria, but

with two exceptions, one of which violates Simplified Standards DuPont rounded the issue

movement mileage, as provided in the Waybill Sample by the PC*Milcr|Rail program, to the

nearest 50 miles and selected movements that fell within a range of 150 miles on cither side of

that number Although CSXT has accepted the +/-150 mile range applied by DuPont, it has

applied that range to the loaded miles in its internal records rather than the loaded miles in the

Waybill Sample In addition, CSXT has not rounded the issue movement mileage from its

internal records

The fatal flaw in CSX'I 's approach is its use of loaded miles from its internal records In

Simplified Standards at page 83, the Board clearly and unequivocally stated that it "will select

the comparison group based on information contained in the Waybill Sample released to the

parties at the outset of the case and other publicly available information" The mileage distances

used by CSXT for the issue movements are not from the Waybill Sample or publicly available
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information, and therefore cannot be used to identify comparable movements 15 Thus, DuPont

has applied the 150-mile range adopted by both parties to the issue movement mileages obtained

from the Waybill Sample, which is the only permissible source.

In addition to being legally improper, it is analytically improper to use CSXT's internal

records to calculate the distance of the issue movement while relying upon the Waybill Sample

for the distance of the comparable movements In order to make appropriate comparisons, the

distances of the issue movements and the comparison movements should be drawn from the

same data source, the PC*Miler|Rail program, which applies the same methodology to calculate

the loaded miles for all movements in the Waybill Sample

Lastly, CSXT has not adopted the convenient rounding technique employed by DuPont

Although CSXT attempts to portray this as creating a huge discrepancy, the reality is much

different DuPont Witness Crowley has calculated the impact upon the DuPont "final offer"

comparison groups of rounding the issue movement miles to the nearest 50 miles versus not

rounding at all. See Crowley Reb V S. at 14-15 & Ex TDC-24 The revised comparison group

for the Niagara Falls Movement causes a change in the maximum R/VC ratio from 290% to

297%. an increase of only 2 4% The revised comparison group for the Natrium Movement

causes a change in the maximum R/VC ratio from 330% to 331%, an increase of only 0 3%. The

revised comparison group for the Carney's Point Movement causes a change in the maximum

R/VC ratio from 326% to 321%, a decrease of 1 5% Clearly, the fact that DuPont rounded the

issue miles for convenience does not detract from the reasonableness of its comparison groups

15 Fhc mileage distances for the issue movements in the Waybill Sample are different from CSXTs internal records
for two of the three issue movements CSXT has accepted the DuPont mile* for the Niagara Falls Movement
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D. DuPont has Selected the Most Reasonable Comparison Groups.

The Board will select the comparison group that it determines "is most similar m the

aggregate to the issue movements." Simplified Standards at 18 "The selection of the best

comparison group will be governed by which group the Board concludes provides the best

evidence as to the reasonable level of contribution to joint and common costs for the issue

movement" Id In the aggregate, DuPonl has submitted the most reasonable comparison group

for each of the three issue movements

Although DuPont includes other TIH commodities in its comparison groups, it has

reasonably relied upon CSXT's own statements, both public and private, that CSXT prices all

TIH commodities based upon risk, without regard for traditional market-based factors

Moreover, DuPont also has demonstrated that chlorine and anhydrous ammonia have comparable

transportation market characteristics Thus, although CSXT's comparison commodity group is

narrower, the inclusion of other TIH commodities by DuPont is both justified and reasonable I6

Both parties have applied the same distance criteria of+/-150 miles around the issue

movement miles However, because CSXT has used a prohibited data source for the issue

movement miles, its application of the distance cntena is de facto unreasonable

By far, the most significant factor in this case is CSXT's unreasonable application of a

fuel surcharge criteria CSXT has excluded all movements without an amount in the

"Miscellaneous Charges" field of the Waybill Sample on the unproven assumption that fuel costs

were not recovered on those movements Moreover, even if the Board accepts this assumption

as true, CSXT's comparison group consists of only movements to which CSXT applied a fuel

surcharge methodology that the Board has determined to be an unreasonable practice, because

16 Another concern is that, when CSXT applies its other criteria on top of its commodity restriction, the comparison
group for the Niagara Falls Movement consists of only seven movements This is 75% smaller than the DuPont
comparison group and raise;, serious questions as to the statistical significance of the result
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that methodology over-recovers actual changes in fuel costs for individual movements

Consequently, CSXT's comparison group overstates "the reasonable level of contribution to joint

and common costs." Id

In summary, DuPont has selected the most reasonable comparison groups in the

aggregate, based upon the three differences between the "final offer" comparison groups selected

by each party Although CSXTs group is narrower, both DuPont and CSXT have identified a

reasonable group of comparable commodities In addition, both have applied the same mileage

criteria But, because CSXT applied the criteria to mileage derived from a prohibited data

source, only DuPont has applied the criteria reasonably Most significantly, CSXT's fuel

surcharge criteria causes its companson group to overstate the reasonable level of contribution to

joint and common costs By not including a fuel surcharge criteria, DuPont has reasonably

selected a companson group where the average R/VC ratio of movements both with and without

a fuel surcharge is a much more accurate reflection of a reasonable level of contribution to joint

and common costs Thus, DuPont clearly has selected the most reasonable groups that are

similar in the aggregate to the issue movements

VI. "OTHER RELEVANT FACTORS"

Both CSXT and DuPont have proposed two adjustments each to the maximum reasonable

R/VC ratios of their companson groups to account for "other relevant factors "l7 DuPont has

recalculated the RSAM and R/VC>180 benchmarks to reflect the Board's newly-adopted cost-of-

capital methodology for all four years of the Waybill Sample, and it has calculated an efficiency-

adjustcd RSAM CSXT has adjusted the RSAM for an alleged need to account for taxes in the

revenue-shortfall, and it claims that it is necessary to index the costs and revenues of its

17 Although CSXT docs not describe Us adjustments as "other relevant factors," the DuPont critique remains the
same
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comparison group to 2007 levels CSXT's adjustments are inappropriate, unnecessary, and

inherently biased In contrast, the DuPonl adjustments are reasonably and objectively tailored to

reflect the Board's most current and precise cost-of-capital methodology and to eliminate

inefficient pricing from CSXTs RSAM benchmark

A. DuPont Has Offered A Reasonable. Objective And Transparent Means To
Annlv The CAPM Methodology.

In its Opening Evidence at 24-25, DuPont adjusted the Board's RSAM and R/VO180

figures by calculating the cost of capital underlying those benchmarks in accordance with the

Capital Asset Pricing Model ("CAPM") weighted average cost of capital ("WACC")

methodology adopted in Methodology to be Employed in Determining the Railroad Industry's

Cost of Capital, STB Ex Pane No 558 (Sub-No 10), slip op at 1, (served Jan 17,2008)

^Changed Cost oj Capital Methodology"), which the Board described as employing "more

current and precise techniques " Because Congress has directed the Board to "ensure the

availability of accurate cost information in regulatory proceedings," 49 U.S C 10101(14),

DuPont argued that the Board is legally obligated to make these adjustments In the alternative,

DuPont argued that the Board should make these adjustments as part of its consideration of

"other relevant factors " DuPont Op Ev at 26

1. The Board is legally required to recalculate the RSAM and R/VC>180
benchmarks using the CAPM methodolugy.5

CSXf inappropriately relies upon Edison Elec Institute v ICC, 969 F 2d 1221 (D C Cir

1992) ("££/"), and Alabama Power Co v ICC, 852 F2d 1361 (DC Cir 1988) ^Alabama

Power"), to claim that the Board is not legally obligated to use the CAPM WACC methodology

to recalculate the RSAM and R/VC> 180 benchmarks CSXTRep. Ev at 29-30 Neither

decision stands for the blanket proposition that the Board is never required to apply a new

methodology retroactively Rather, in both decisions, the Court affirmed ICC decisions not to
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apply changes to the RCAF retroactively because the ICC hod reasonably interpreted the statute

in light of the facts before it. Both decisions and their facts are distinguishable from this case.

In EEI, the Court affirmed the ICC's decision not lo apply the newly-adopted RCAF-A

retroactively based upon the concerns cited by the agency

In deciding not to restate the RCAF, the ICC cited four concerns
(1) a railroad might be made "financially liable for rate actions that
were protected when they were taken", (2) data limitations make it
difficult to calculate accurately productivity gams made prior to
1986, (3) there is a lack of evidence that present rates arc
unreasonably high, and (4) restatement would have an
"unknowable but potentially substantial" impact upon railroads'
earnings Productivity Adjustment, 5 IC C 2d at 470-71

EEI at 1227-28 The Court held that it was reasonable for the ICC "to preserve settled

expectations" expressed in the first concern, and to avoid the speculation required by the second

concern Id at 1228 Because those reasons were sufficient to affirm the agency, the Court did

not address the other two concerns Id

None of those concerns are present in this case First, CSXT has not expressed any

settled expectations in the current RSAM or R/VC>180, nor could it since they were first

published only three months ago Second, there arc no data limitations to revising the RSAM or

R/VO180 to reflect the CAPM WACC methodology Crowley Reb V S at 21 Third the

precise issue in this case is whether CSXT's current rates arc unreasonably high, and accurate

RSAM and R/VC >180 benchmarks arc essential to making that determination By contrast, in

EEL the ICC's concern was with the effect of applying the RCAF-A to past rates Finally,

restatement of the RSAM and R/VC >180 will not have the substantial impact upon railroad

earnings that concerned the Board in EEI precisely because these restatements will not affect

past rates
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In Alabama Power, 852 F 2d at 1370-72, the Court affirmed the ICC's decision not to

make a full retroactive adjustment to the RCAF index to correct a forecast error that dated back

to the inception of the RCAF. Although the Court observed that the Petitioners' argument for

retroactive adjustment had "some force," id at 1371, it ultimately affirmed the agency because it

had engaged in a reasonable balancing of the equities by concluding that the harm to railroads

outweighed the harm to shippers Id In this case, however, the equities clearly favor DuPont

because the Board's more precise CAPM WACC methodology protects DuPonl from paying

unreasonably high rates that otherwise would be considered reasonable under the former, and

less precise, cost of capital methodology that the Board itself acknowledged has "fallen into

disfavor" Changed Cost ofCapiial Methodology, at 5 In contrast, CSXT has no settled

expectations based upon the current RSAM and R/VO180 calculations

2. The Board is permitted to adjust prior year RSAM and R/VO180
figures bv CAPM.

CSXT incorrectly claims that use of the CAPM WACC methodology to recalculate past

RSAM and R/VO180 figures would be an impermissible retroactive application of a new rule

CSXT Reply Ev at 30-31, citing Bowen v Georgetown Umv //cup. 488 US 204,207(1988)

The retroactive rulcmakmg referred to in Bowen, however, concerned the application of a new

rule to vested rights under the previous state of the law Id (the court rejected an attempt to

apply a new rule retroactively to recoup monies paid out under the old rule) In contrast, CSXT

has no vested nghts based upon cither the prior RSAM or cost-of-capital calculations 'I he D.C

Circuit has distinguished Bowen on this very basis, holding that "[a] law is 'retroactive' if it 'takes

away or impairs vested rights acquired under existing law. or creates a new obligation, imposes a

new duty, or attaches a new disability in respect to transactions or considerations already past'"

A ssoc of Accredited Cosmetology Schools* Alexander, 979 F 2d 859, 864 (D C Cir 1992),
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quoting Neildv Dm oj Columbia, 110 F 2d 246,254 (DC Cir 1940) Because none of these

things result from using the CAPM WACC methodology to recalculate past RSAM and

R/VO180 benchmarks, such action would not constitute retroactive rulcmakmg

Furthermore, what CSXT claims the Board cannot do to the RSAM and R/VO180

figures, the Board in fact already has done The Board adopted a new RSAM methodology in

Simplified Standards, which it subsequently applied retroactively to the years 2002 to 2005, even

though the Board previously had calculated the RSAM for those years under a different

methodology Compare the decisions served on Dec 20,2007 and April 25,2006 in Rate

Guidelines—Non-Coal Proceedings, STB fix Partc No 347 (Sub-No 2) What DuPont seeks is

much less intrusive because it does not seek to change the RSAM methodology at all Rather,

DuPont asks the Board to update its cost-of-capital input to the RSAM methodology, by using

the most current and precise cost of capital

Contrary to CSXT's claims, this would not "disrupt settled expectations and business

conduct and commercial decisions made several years ago in reliance on the Board's published

RSAM figures" CSX'I" Reply Ev at 30 The RSAM figures that DuPont seeks to update were

published only three months ago

CSXT's assertion that the Board would have to reopen settled decisions, if it applies the

CAPM WACC methodology in this case, is absolutely wrong CSXT Reply Ev at 31, n 29

Whereas a settled decision is administratively final, this case is not DuPont asks only that the

Board apply its most current and precise standards to determine the reasonableness of CSXT's

rates in this pending case The Board is under no obligation to reopen settled, administratively

final decisions that applied the old cost of capital methodology in place at the time those cases

were decided. See United State* v Estate of Donnelly. 397 U S 286,295-97 (1970) (Harlan, J ,

32



PUBLIC VERSION

concurring) (In the civil area, a new decisional rule should not apply retroactively "when the

transaction is beyond challenge because the rights of the parties have been fixed by litigation

and have become res judicata"). quoted in, American Trucking Associations, Inc v Smith, 496

U S. 167,214-15 (1990) (Stevens, J, diverting) (although dissenting in the result, this was the

majority opinion on the issue of rctroactivity, see id at 201 (Scaha, J concurring in judgment))

3. Implementation ofCAPM docs not constitute an impermissible
adjustment to URCS.

CSXT attempts to avoid application of the CAPM WACC methodology by calling it an

impermissible adjustment to URCS CSXT Reply Ev. at 38 But that is not what the Board

meant when it declared its intention to use only unadjusted URCS to calculate the variable cost

of the issue and comparison group movements The Board was addressing requests to make

"movement-specific" adjustments to URCS to substitute the cost of handling a specific

movement for the system average cost used by URCS Simplified Standards at 84, See also,

Major Issues in Rail Rate Cases, STB Ex Parte No 657 (Sub-No 1), slip op at 48 (served Oct

30,2006) (movement-specific adjustments arc "the use of variable cost units different from the

URCS system-wide average figure ") The application of CAPM WACC is not a movement-

specific adjustment, it is a "technical correction" to an URCS input that is uniformly applied to

the calculation of the URCS variable cost for all movements

4. DuPont has conservatively understated the effect of annlving the
CAPM approach.

CSXT contends that the Board cannot apply the CAPM WACC methodology in this case

because multiple other variables and calculations would be affected by a switch to CAPM

WACC, for which DuPont has not made any adjustments CSXT Reply Ev at 34-37 These arc

the recalculation of variable costs for both the issue and comparison traffic, the re-identificalion

of traffic in the Waybill Sample with an R/VC>180, and the re-selection of a comparable group
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from this revised R/VO180 traffic. As CSXT corrccily observes, however, this "would require

use of data and information the Board has held inadmissible for purposes of selecting

comparison groups " Id at 37. For that reason, DuPont did not calculate the impact of the

CAPM WACC upon all of these other variables But, by making only the changes that it

presented in its Opening and Reply Evidence, DuPont took a conservative approach that

produces a higher maximum reasonable rate than a full approach would have produced

Although CSX'I correctly notes that the CAPM WACC may cause the R/VC ratios of the

comparison groups to increase, idal 35, CSXT neglects to mention the countervailing effects of

reducing the variable cost of the issue movements and increasing the amount of traffic with an

R/VC > 180 The net effect of these changes inevitably produces a lower maximum reasonable

rate than applying just the adjustments that DuPont has made.

To demonstrate this fact, DuPont witness Crowlcy has shown the other effects of

switching to the CAPM WACC and how they flow through to determine the maximum

reasonable rates for the issue movements Crowley Rcb V S at 22, Ex TDC-27 In the DuPont

Opening and Reply Evidence. Mr Crowley only adjusted the CSXT RSAM and R/VO180

benchmarks by rc-costmg the 2002-2005 Waybill Sample data to include the CAPM WACC

Now, in order to show the CAPM WACC impact upon the other variables identified by CSXT,

Mr Crowley has taken the additional steps of using the CAPM WACC to recalculate the issue

movement variable costs and revising the comparison group by applying the DuPont "final offer"

selection criteria to the revised universe of R/VC>180 traffic in the Waybill Sample

For the Niagara Falls Movement, the DuPont Reply Evidence, adjusted for the CAPM

WACC, produced a maximum R/VC of 269% and a maximum rate of $5361 84 The restated
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CAPM WACC procedure actually produces a lower maximum R/VC ratio of 266%18 and a

lower issue movement variable cost, which results in a lower maximum rate of $5,056 87

Crowley Reb V S , Ex TDC-27

For the Natrium Movement, the DuPont Reply Evidence, adjusted for CAPM WACC,

produced a maximum R/VC of 306% and a maximum rate of $5240 31 The restated CAPM

WACC procedure produces a slightly higher maximum R/VC ratio of 307% that, when applied

to a lower issue movement variable cost, results in a lower maximum rate of $5,020 83. Id

For the Carney's Point Movement, the DuPoni Reply Evidence, adjusted for the CAPM

WACC. produced a maximum R/VC of 303% and a maximum rate of $4462 13 The restated

CAPM WACC procedure produces a higher maximum R/VC ratio of 313% that, when applied to

a lower issue movement variable cost, results in a lower maximum rate of $4408 51 Id

This proves that CSXTs critique of the DuPont application of the CAPM WACC

methodology is a red-herring The additional steps that DuPont did not take, because Simplified

Standards would not permit them, would produce a lower maximum reasonable rate DuPont is

not asking the Board to prescribe that rate, but has introduced this information solely in response

to CSXT's charge that DuPont did not lake these steps for result-oriented reasons CSX f Reply

Ev at 36, n 34

B. DuPont Has Properly Applied An Efficiency Adjustment to the RSAM.

In its Opening Evidence at 26-28, DuPont argued that the Board must apply an

"efficiency adjusted" RSAM in order to satisfy its statutory obligation to consider the Long-

Cannon factors The efficiency adjusted RSAM eliminates traffic being earned at less than long-

run vanablc cost Because there no longer is significant excess capacity in the rail industry,

18 The decrease is due 10 the addition of movements to the comparison group that previously were below a R/VC
ratio of 180%, but now exceed 180% with the use of the CAPM WACC Crowley Reb V S at 22, n 6
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DuPont argued that today, more than ever before, there is no reason for rail carriers to be

transporting commodities at less than long-run variable cost

CSXT contends that the Board should reject an efficiency-adjusted RSAM as an "other

relevant factor" because the Board eliminated the RSAM "range" concept in Simplified

Standards after no party objected to its proposal. CSXT Reply Ev. at 40-41 It is misleading to

claim that no party objected to elimination of the efficiency-adjusted RSAM in Simplified

Standards The Board in fact proposed a new methodology for calculating the RSAM that was

very different from its prior methodology, which had included the RSAM range Simplified

Standards (decision served July 28,2006), pp 22-24 No party objected to elimination of the

RSAM range as to that methodology. However, in the final Simplified Standards decision, at pp

19-20, the Board decided not to adopt that methodology, but instead adopted an entirely different

methodology from any that it, or any commenting party, had proposed. The Board never offered

any party an opportunity to object to elimination of the RSAM range as to the RSAM

methodology that it ultimately adopted

Although the Board recently rejected a petition for reconsideration of the efficiency-

adjusted RSAM in Simplified Standards (decision served March 19,2008), the Board did so on

procedural, not substantive, grounds Moreover, the Board noted that the petitioners "ask for

something we have already granted Under the Three-Benchmark method, parties may submit

evidence of'other relevant factors' to demonstrate that the maximum lawful rate should be higher

or lower, such as evidence 'that the railroads are not operating as efficiently as possible'

Simplified Standards at 22 " Id, slip op. at 13 Thus, the Board has not foreclosed the evidence

submitted by DuPont that CSXT is carrying traffic at less than long-run variable cost and that

such traffic should be excluded from the RSAM benchmark
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C. The Board Should Reject CSXT's RSAM Adjustment.

CSXT has identified an alleged flaw in the Board's RSAM calculation that it attempts to

correct CSXT Op Ev at 24-26 Because the RSAM revenue shortfall is calculated after all

taxes have been paid, CSXT claims that the revenue needed to make up that shortfall also must

be calculated after taxes in order for CSXT to achieve revenue adequacy There are two

fundamental problems with CSXT's adjustment.

First, even if the Board accepts CSXT's contention that there is a flaw, CSXT erroneously

applies its statutory tax rate, even though its effective tax rate was much lower in 2002-2005

DuPont Reply Ev. at 34-35. This causes CSX F to grossly overstate the amount of revenue

required to pay taxes on the revenue shortfall Although the proper lax rate to consider is

CSXT's marginal tax rate, that can only be determined from CSXT's actual tax returns, which

CSXT has declined to put into evidence in this proceeding Therefore, CSX'l 's effective tax rate

is the best and most reliable evidence

DuPont. however, docs not accept CSXT's claim that any adjustment to the RSAM is

required, because URCS overstates the tax component of variable costs by using the statutory tax

rate. Id at 35-36 This has resulted in URCS including taxes for CSXT that are several times

more than CSXT's actual tax expense. This overstates CSXT's variable costs, which reduces the

Revenuc>180 amount Thus. CSXT's revenue shortfall is already overstated

As this debate has demonstrated, there are a multitude of countervailing factors that must

be considered before declaring the existence of a flaw in the RSAM methodology and precisely

how to fix such a flaw Indeed, the Board received several rounds of comments in Simplified

Standards without anyone identifying this alleged flaw Therefore, the Board should not

determine the existence of a flaw within the narrow confines of this proceeding between just
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DuPont and CSXT Rather, the Board should apply the RSAM that it adopted after extensive

public notice and comment and direct CSXT to raise the alleged flaw in a petition to reopen

Simplified Standards

D. CSXTs "Market" Adjustment Is Neither Necessary Nor Appropriate.

CSXT wrongly attempts to adjust the revenues and costs of every comparison group

movement to 2007 "market" levels because the challenged rates were first published in 2007

CSXT Op Fv at 26-29 DuPont has objected to CSXT's adjustments as unnecessary and

inappropriate on three grounds

First, CSXT incorrectly assumes that the Board should evaluate rate reasonableness based

upon a static period in time, / e, a specific calendar year But, from the earliest permutations of

the Three-Benchmark approach, the Board has strivcd to follow a multi-year approach that

smooths out market fluctuations over time Because a rate prescription is for a five year period,

it is important to prescribe a rate that is based neither upon the peak nor the trough of the

business cycle CSXT's "market" adjustments would undermine the Board's carefully considered

decision to use a 4-ycar average of all three benchmarks in order to smooth out the impact of

market fluctuations over time when comparing the R/VC ratios of the issue traffic with a

comparison group DuPont Reply Ev at 37-39

Second, CSXT's adjustment methodology is far from objective Id at 39-41 CSXT has

adjusted only the R/VC ratios of the comparison group benchmark, without accounting for the

offsetting impact of those adjustments upon the RSAM and R/VC>180 benchmarks What we

arc left with arc comparison movement R/VC ratios that nominally have been indexed to 2007

price levels, and RSAM and R/VC >180 ratios based on averages of 2002 to 2005 historic rates

and costs This applcs-to-orangcs comparison would allow CSXT to apply a much higher R/VC
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ratio to DuPont than would be proper The Board rejected a similar proposal in Simplified

Standards, at pp 84-85, and it should do so again m this case

Thirda CSXT has not demonstrated that its adjustments are necessary to reflect changes in

the market DuPont Reply Ev. at 41-42 CSXTs primary justification for its proposed

adjustment is that total revenues for its chemical group as a whole have increased since 2002

CSXTs chemical group, however, covers a broad range of commodities, including sand, plastics,

petroleum coke, LPG, soda ash and various TIH commodities, that have nothing in common

other than being included in CSXTs chemical business group CSXT has not attempted to

attribute its increased revenues to a more narrow group that includes the issue commodities

Neither has CSXT attempted to segregate fuel surcharges from its increased revenue, which is a

significant revenue factor that is independent of the chemical transportation market

In order to show that indexing is not necessary, DuPont Witness Crowley has developed

the range and average R/VC ratios of the DuPont "final offer" comparison groups for each year

of the Waybill Sample from 2002 to 2005 Crowley Rcb V S at 17-18 and Ex. TDC-25

Although the R/VC ratios cover a wide range, the annual averages fall within a much narrower

band Furthermore, the average R/VC ratios arc higher in the earlier years than m the later years

This validates the Board's conclusion in Simplified Standards, pp 84-85, that no indexing of

revenues or variable costs is necessary, since the R/VC ratios will reflect the annual changes in

revenues and variable costs

VII. CALCULATION OF MAXIMUM R/VC RATIOS

DuPont has calculated the maximum R/VC ratio for each issue movement in three ways

First, DuPont has applied the formula in Simplified Standards to each of us three "final offer"

comparison groups Second, Dupont has adjusted the result of the Board's formula, as described

in its opening evidence, to account for the "Long-Cannon" factors in the statute 49 U S C
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10701 (d)(2)(A)-(C) Third. DuPont has recalculated the RSAM and R/VC > 180 benchmarks, as

described in its opening evidence, to apply the Board's most current and accurate methodology

for calculating the cost of capital. DuPont has summarized these results in the chart below.

Maximum R/VC Ratios Based Upon DuPont "Final Offer" Comparison Groups

Maximum R/VC Ratio Based Upon
Simplified Standards without "other
relevant factors"19

Maximum R/VC Ratio Based Upon
RSAM with efficiency adjustment20

Maximum R/VC Ratio Based Upon
New Cost of Capital Methodology21

Niagara Falls
Movement

290%

272%

269%

Natrium
Movement

330%

309%

306%

Carncys Point
Movement

333%

306%

303%

VIII. CONCLUSION

DuPont respectfully requests the Board to

(1) find that the CSXT's common carrier rates applicable to the transportation of the

commodity between the origins and destinations named in the Complaint are unreasonable,

(2) prescribe just and reasonable rates for the future applicable to the rail

transportation of DuPont's traffic, pursuant to 49 U S C §§ 10704(a)( 1) and 11701(a), and,

(3) award DuPont reparations, plus applicable interest, in accordance with 49 U S C

§ 11704 for unlawful rates set by CSXT for the period beginning June 16,2007 to the effective

date of a decision by the Board prescribing just and reasonable rates

19 Crowley Reply V S at 31, Table 5
20 Crowley Reply V S at 46, Table 6
21 Crowley Reply V S at 48, Table 7
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RespectfuUy submitted,

Nicholas J DiMichael
Jeffrey 0 Moreno
Karyn A Booth
Eric W Heyer
Thompson Hine LLP
1920NSI N.W., Suite 800
Washington, D C. 20036

Attorneys for El du Pont de Nemours and
Company

April 4,2008
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BEFORH'IHE
SURFACE TRANSPORfATION BOARD

K I DUPONTDE NEMOURS AND COMPANY )
)

Complainant, )
)

v ) Docket No 42100
)

CSX TRANSPORTATION, INC )
)

Defendant. )

REBUTTAL VERIFIED STATEMENT OF MARY PILEGGI
El DUPONTDE NEMOURS AND COMPANY

1 My name is Mary Pilcggi. I am the U S./Canada Regional Logistics Manager for EI

du Pont dc Nemours and Company ("DuPonf'or the "Company) in Wilmington, Dli I am the

same Mary Pileggi who submitted a Venfied Statement as part of the Opening Evidence filed by

DuPont m this proceeding on February 4,2008 I am submitting this Rebuttal Verified

Statement in response to claims made CSX Transportation, Inc ("CSXT") in its Reply Evidence

filed on March 5,2008

2 I was extremely disappointed to read the Reply Venfied Statement of CSXT Witness

Dean Piaccnte, in which Mr Piacente accuses DuPont of choosing to route hazardous materials

wherever DuPont wants them to go, no matter how dangerous the commodity or how great the

distance Based upon Mr Piaccnte's testimony, CSXT asserts that DuPont is "shifting] the costs

of its activity onto others, and thwarting CSXTs efforts to discourage long hauls of chlorine and

other ultra-hazardous commodities." CSXT Reply Ev at 46

3 DuPont takes these accusations seriously Due to the hazardous nature of many of the

commodities that DuPont produces and uses, safety is our highest priority. When it comes to



PUBLIC VERSION

safety. DuPont and its rail carriers must work together very closely to attain a zero release

objective This means that, even though DuPont is at odds with CSXT on pricing, there must be

no disagreement on safety

4 DuPont and CSXT have worked together well to successfully achieve this objective

DuPont recently received CSXTs 2007 Chemical Safety Excellence Award, because DuPont had

zero non-accidental releases of any hazardous material in 2007 Mr Piacente himself presented

this award to DuPont Therefore, DuPont is surprised by Mr Piacenlc's accusations

5 Contrary to Mr. Piaccnte's assertions, distance is a very important consideration in all

DuPont decisions for sourcing chlorine and other TIM commodities DuPont has made this such

an important factor because of its commitment to enhancing safety This is not the result of any

pricing incentives or disincentives imposed by CSXT or any other rail earner.

6 For more details on the DuPont commitment to safety, I request that the Board also

read the Reply and Rebuttal Verified Statements of Michelle Moore and the Rebuttal Verified

Statement of Steve Thomas, both DuPont employees Each responds specifically to other serious

inaccuracies and misrepresentations in CSXT's evidence within their particular realm of

experience and expertise

7 Finally, CSXT's claim that rail shipments of chlorine from Natrium, WV to New

Johnsonvillc, '1N arc "insignificant and transitory" is false In 2006 and 2007, DuPont tendered

I^^H' cars of chlorine over this lane, respectively Although DuPont ships a much larger

volume of chlorine between these two points by barge, rail remains an integral and necessary

part of the supply chain because barges are not available at all times, and when available, they

arc incapable of handling all of the chlorine consumed by DuPont at New Johnsonville

1 All shaded text is CONFIDENTIAL and HIGHLY COM IDENT1AL information that has been redacted from the
public version of this pleading



VERIFICATION

STATE OF DELAWARE )

CITY OF WILMINGTON )

I, Mary Pileggi, verify under penalty of perjury that I have read the foregoing Verified

Statement of Mary Pileggi, that I know the contents thereof, and that the same arc true and

correct Further, I certify that I am qualified and authorized to file this statement

Executed on April fr'. 2008
Mi
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BEFORE THE
SURFACE TRANSPORTATION BOARD

El DUPONT DE NEMOURS AND COMPANY )

Complainant, )

v ) Docket No 42100

CSX TRANSPORTATION, INC. )

Defendant )

REBU'lTAL VERIFIED STATEMENT OF MICHELLE MOORE
El DUPONT DF. NEMOURS AND COMPANY

1 My name is Michelle Moore I am an Executive Buyer for E I du Pont de Nemours

and Company ("DuPont") in Wilmington, DE I have been an employee of DuPont since 1988

In am the same Michelle Moore who submitted a Verified Statement as part of the Reply

Evidence filed by DuPont in this proceeding on March 5,2008 I am submitting this Rebuttal

Verified Statement in response to claims made CSX Transportation, Inc ("CSXT") in its Reply

Evidence filed on March 5,2008

2 In my Reply Verified Statement, I responded to CSXT's allegations that DuPont

purchases chlorine from the cheapest source without regard to the transportation nsks I

explained the key factors that DuPont considers when it selects chlorine suppliers Because all

chlorine is not alike, 1 noted that DuPont must certify a production facility for the quality and

specifications that DuPont requires in each of its production processes In order to ensure a

reliable supply of chlorine at the quantities needed, DuPont attempts to qualify and use more

than one source for each production facility DuPont requires route risk assessments for the

transportation of all TIH commodities, including the selection of the shortest route available



when that route poses the lowest overall risk

transportation risk is in fact a major consideration in the supply sourcmg decisions made by

DuPont

3 CSXT claims that us new pricing paradigm is designed to discourage both

unnecessary and longer distance TIM shipments I seriously question CSXTs qualifications to

decide when a TIM shipment is unnecessary or when a shorter distance alternative is available

4. For example, with respect to chlorine, there are many factors that CSXT would have

to consider that are well beyond its ability and expertise First, CSXT would have to know the

location of every source of chlorine. Second, CSXT would have to know the purity and

specifications of the chlorine produced at each source and the processes in which it can be used

Third, CSXT would need to know the total production capacity at each source and how much of

that capacity is available for sale Fourth, CSXT would need to know the total volume and

quality specifications of chlorine required by the end user

5 CSXT has mischaractenzed the rail shipments of chlorine from Natrium, WV to New

Johnsonville, TN as "transitory and insignificant" There will always be regular rail shipments of

chlorine to New Johnsonville, because both rail and barge arc required to ensure that DuPont has

sufficient chlonnc available to meet its needs

6. CSXT wrongly claims that there is sufficient barge capacity to handle all of the

chlonnc that DuPont purchases from Natrium for use at New Johnsonville

1 All shaded text is CONF1DKNTIAL and HIGHLY CONFIDENTIAL information that has been redacted from the
public version of this pleading



7 CSXT also incorrectly surmises that DuPont could purchase more chlorine by barge

and store it at New Johnsonvillc, in order to avoid rail transportation The fixed storage capacity

at New Johnsonvillc consists of ̂ ^^HI^B^HJ* into which all chlorine is unloaded from

barges and rail cars From those tanks, the chlorine goes directly into the production process

DuPont must
^^^^^M^^^^^^^H

continually refill those tanks from cither barge or rail throughout the day

8. This limited storage capacity is a major reason why rail remains an integral part of the

DuPont supply chain Since DuPont must continually refill these storage tanks, rail cars ensure

that there will always be a continuous supply of chlorine in between barge deliveries



VERIFICATION

STATE OF DELAWARE )

CITY OF WILMINGTON )

I, Michelle Moore, verify under penalty of perjury that I have read the foregoing Reply

Venfied Statement of Michelle Moore, that I know the contents thereof, and that the same are

true and correct Further, I certify that I am qualified and authorized to file this statement

Executed on April w . 2008
Michelle Moore
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E I. DUPONT DE NEMOURS AND COMPANY )
)

Complainant, )
)

v ) Docket No 42100
)

CSX TRANSPORTATION, INC )
)

Defendant )

REBUTTAL VERIFIED STATEMENT OF STEVE THOMAS
El DUPONT DE NEMOURS AND COMPANY

1. My name is Steve Thomas. I am the Global Business Manager - Titanium

Intermediates for DuPont Titanium Technologies, a business unit of E I. du Pont de Nemours

and Company ("DuPont") in Wilmington, DE I have been an employee of DuPont since 1983

In my current position, I am responsible for the global sales and marketing of titanium

tetrachlondc, a TIH commodity I am submitting this Verified Statement to correct numerous

inaccurate claims and assertions of fact made by CSX Transportation, Inc ("CSXT") about the

production of titanium tetrachlondc at New Johnsonville

2. Through Mr Piaccntc, CSXT accuses DuPont of shipping its hazardous matcnals

products without regard to danger or distance To support this very serious accusation, Mr

Piacente cites the production of titanium tctrachloride by DuPont at New Johnsonville as an

example Specifically, he alleges that DuPont is expanding its New Johnsonville plant to

manufacture titanium tetrachlonde for use at a new paint manufactunng facility in Utah that will

require a rail movement of over 1000 miles But, Mr Piaccnie gets his facts completely wrong

at even the most basic levels
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3 First, DuPont is not expanding its New Johnsonville facility to manufacture

titanium tctrachlondc DuPont already produces titanium tctrachlondc at New Johnsonville and

has done so lor nearly 50 years At New Johnsonville, DuPont produces titanium dioxide.

Titanium tetrachlondc is an intermediate in the production of titanium dioxide. DuPont is

installing purification facilities to purify its current titanium tetrachlonde production for use in

titanium metal production.

4. This brings me to Mr Piacentc's second gross inaccuracy DuPom is not shipping

titanium tetrachloride to Utah for use in a paint manufacturing facility The Utah facility will

produce titanium sponge, which is the basic starting material for producing titanium metal

Titanium metal is a vital strategic material used in military and aerospace applications, among

others Currently, there arc only two significant facilities that produce titanium sponge in the

entire country and they are located in Nevada and Oregon DuPont will be shipping titanium

tetrachlonde to a third facility under construction in Utah Contrary to statements made by

CSXT, however, the Utah facility will not be owned or operated by DuPont.

5 Titanium tetrachloride is safely transported by rail car today DuPont will ship

the titanium tctrachlondc from New Johnsonville to us customer in Utah m rail cars that meet or

exceed US DOT packaging requirements in order to provide a high level of safety and

protection to the public

6. DuPont has a long history of focusing on the safety of its employees, customers,

and the general public, dating back to its beginnings as a producer of gunpowder For a

descnption of the factors that DuPont considers and the steps that DuPont takes in order to

minimize ha/ardous material transportation risks, please read the Reply and Rebuttal Verified

Statements of Michelle Moore, another DuPont employee



VERIFICATION

STATE OF DELAWARE )

CITY OF WILMINGTON )

I, Steve Thomas, verify under penally of perjury that I have read the foregoing Rebuttal

Verified Statement of Steve Thomas, that I know the contents thereof, and that the same are true

and correct Further, 1 certify that I am qualified and authorized to file this statement

Steve Thomas
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1. INTRODUCTION

M\ name is Thomas D Crowley I am the same Thomas D Crow ley who filed verified

statements in this pioceedmgon 1 ebruaiy 4 2008 (' Opening VS")and March ? 2008 ( Kepl> VS")

on he lull I ol L I duPonl do Nemours and Compan\ ( 'DuPonl ") My qualifications and experience

.ire aiinLhed in m\ Opening VS as I xhibit_( I DC- 1 )

D u Pom is icquesimg thai the Sui lace Transportauon Board ( S FB") prescribe reasonable rates,

ser\ ue terms and icpaiations associated with the transportation of chlorine \ ia CSX Fransportation,

IIIL r (- ̂ N I" » toi the tol]m\mg thiee (3) mo\ements

1 PsMagaia Falls NY lo New Johnsuiuillc. I'N ( 'Niagaia Falls Movement" ).

2 Natrium \VVtoNe\\ lohnson\ille, IN ("Natrium Movement '). and

1 Niagara I-alls NY lo Carneys Point. NJ ("Carncys Poini Movement")

In :m Opening VS. [ applied the SI U's pioeedures lor the Three- Benchmark Methodology

specified in the SFB's Sepiemhei 5 2007 decision in P\ Pane No 646 (Sub-No 1) Simplified

S/ttfK/tffiA for Rail Ruii1 ( 'MV\ ( 'Simplified Stundaids ) and provided the tollowmg infurmation in

suppoil ot DuPont s itj

1 The lexenue / vauable cost ( SR/VC'") uilio loi each of the issue movements.

2 I lie sek'Ltion ol comparable CSXT mo\ cments Irom the STB's I 'nmasked Confidential
\\ axbill Sample ("Waybill Sample") tor C SX I lor each year 2002 through 2005

> The uppei houndan of the K/VC latio for the comparable group (referred to as the
Maximum K/VC Ratio*) for each of the i^sue movements following the STB's

specified in Simplified Standards.



4 I he identification and quamillcauon ol other relevant tactois, and

5 The icl ivf to which DuPonl is entitled lor ouch issue movement

Simultaneous \\ilh the filing ol DuPom's Opening evidence on februaiy 4 2008. CSXT filed

its Opening cudcnce in thih proceeding In m\ Kepi) VS I ciiliqucd and responded to CSXT's

Opening e\ idence and intoiporated revisions to the analyses included in my Opening VS My Reply

VS included the "Final Oiler" comparable gioups for each issue movement -

Simultaneous with llie filing ol DuPom's Reply eudcnce on March 5. 2008, CSXT filed us

Repl\ e\ i tlcn LI; in this pioceeding uiih its "Final Oiler" LORI parable groups foi each of the issue

movements

In m\ Kehutiul \enfied siaieinent ( 'Rehutial VS") I icspond 10 CSXT's Reply evidence

LnliciMiisorim Opening VS and pimide a critique of CSX 1 sRepI) evidence analyses and ic suits

M\ Rehutuil \ S is suminai i7ed under the following headings

II Vanahle C osts and R'VC Ratios lor ihe Issue Movements

III C ompauhlc Group Selection

IV Othei Relevant Factois

V Rehel I'm DuPonl

- Set. Rtfplx VS K\hihit_(lIX:-l6) L \hihit_( IIX'-17) and rthihii (I IX*-IV)



II VARIABLE COSTS AND R/VC
RATIOS FOR THE ISSUE MOVEMENTS

As disuissed in m> Rcpl> VS at pages 3 through 7. CSXT and DuPont agreed on the rales lor

ihe issue nun emeriti, but disagreed on the vanable costs I identified two differences between

1 )uPont s and CSX I' s Opening e\ idence calculation ol variable cmis and explained why CSX f was

mcoiieci in both in.stanies

In us Reph exidcncc CSX1 did not addiess dillerence.s in Ihc parties variable cost

ialuilaiioni> I he uuicc! \.iriuhle costs and K'VC ratios lor the issue movements are sho\\n in

^ .1 and 4. iespocti\el\. in my Reply VS
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111. COMI'ARABLK CROUP SELECTION

1 he S I U s decision in Simplified Standards specified the procedures lo develop the Maximum

Rr'VC Ratio loi the issue movements using the Ihiee benchmark Methodology Ihe pi unary

component ot the specified pioecdurcs is the selection of the comparable group for the issue

movement as n loinis the basis loi all subsequent calculations Fach pans selects Us initial

Ltmipniiible gioup loi ihe issue movement and submits it in simultaneous opening c\ idcncc 111 ings

\ttcr ic\ icss ing the oihei parly's opening e\ idence. each parrs has the option to make modifications

to us imlul comparable gioup but i-» icstucicd to the universe of movements submitted in opening.

i e bv i he Lombmation ot mm ements submilied bv both paitie^ On Replv each party must submit

Us liruil ollei ^ompaiablc group loi the issue movement without Lhc benefit ol evaluating

C I I I I C I M Y I S 1 1 om ihcoihei partv On Rebuttal, each parts mas critique the other ports 's "final offer"

umipaiuhle gioup

In mv Opening VS I piesenled tha-e comparable groups i e . one for each issue movement In

mv Kepi) VS I critiqued CSX ] s single comparable group that it filed lor all three of the issue

movements 1 al&o modified mv thieecompai able groups based on C'SXI 's Opening evidence In

its Replv I SXI uilKiucdm) opening comparable groups and revised its opening single comparable

group b\ adopting some ol l)u Font's si'lccnon criteria and de\ eloping a separate comparable group

for each issue mo\ emonl Mv ic\ nrw ol C SX I "s Replv evidence and mv discussion ol the remaining

ditleieiit.es m the tompaiahle movement selection criiena arc siimman/ed below under the

lollovMii

\ C ompanson ol C'ompaiable liioups



B Ditteiences in Selection Criteria

A. COMPARISON OF
COMPARABLL CROUPS

hum Opening VS I included thixx-separate compaiable groups, one Tor each issue movement

In us Opening ev ideiu.e CSX'I included onlv one comparable gioup und used it for all three issue

movements In m> Keplv VS at pages 10 Lhiough 26.1 compared the respective initial comparable

yioups and developed the "final ofiei ' comparable groups tot each issue movemenl In CSXT's

Kepl> cv idencc at pages 10 ilnuuuh 26 C SX1* addiessed the ditlciences between the parlies' initial

compaiable gioup^ agreed that a sepiiratc comparable group was needed tbi each issue movement

and developed Us luial otter" compatuble groups tot the issue movements In this Rebuttal* I hate

dexelnpcd a cumpai isnn ol C'SX I" s final oiler comparable yioups to each ol the three "final olTcr"

Lompaiablir gioups Jrxim rm Reply VS

r \hihit_(l DC-21) compares m\ Reply comparable group tor the Niagara Tails Movement to

the Rcpl> computable gioup presented h\ CSX I" Fxhibu_(TDC-2l) is broken into two sections

I he Hi si set. I ion liMMhe movements in m\ Reply VS comparable group (' DuPont Section") These

mou'mcms aic coloi-coded 10 identify whethci 01 not they \\ere included in CSXT's comparable

gioup VliueinenK shaded in blue \veie included in CSX I's RepK com parable group Movements

shaded in \ello\\ \\eie not included in I SXI ' s Rcpl> comparable group hor the yellow-shaded

movements 1 identified one or moie ol the lolloping reasons as to why that particular movement

was mil ineluded in CSX I' s comparable group based on C'SX l"s Replv description of its selection

ciiiena

I ' IheSKCuasolbei than2812KI5
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2 I he miscellaneous charge* were zeio. and/oi

3 It was iJcntitlecl as an issue movement

I he applicable leaxonis) loi exclusion trom LSXI's RcpK comparable group is'are identified by

number I thiough *> (umespondmgto the above ihice leasons) which were placed to the left of each

\ello\\-shadcd mo\emeni on hxhibilj 1DC-21)

I he seeond septum of l:xhihit_( l'DC-21} lists the inoxenicnts in C'SXT s Reply comparable

gioup and compaies them to the comparable group I submitted in Reply for the Niagara Falls

Movement (' t'SX I Section') C SXI "s movements are color-coded to identity whether 01 not they

\\eie in Unled in m\ Reph compaiable gioup VI o vein en is shaded m blue were included in m>

Repl\ comparable gioup • Mo\ ements shaded in green were not included in m> Reply comparable

group Toi the LI) ecu-shaded movements. 1 identified that the on I) reason wh> thai particular

moxemcni uas noi iin-luded in my Reply comparable gioup was lhat the miles for the movement

lell outside the mileage tange specified in m> selection criieim. i e . outside *-/- ISO miles of the

miles loi the issue nuuement lounded to the nearest 50-mile muement

I \hihil_i HX'-22)(.onMins the same Lumpansons for the Natrium Movement E\hibit_( IUC-

23) contains UK same lompausons toi the (Jjrne\s Point Mo\emem My disLussion of the reasons

loi the difleiences between C SX f s RepK comparable groups and my Repl\ compaiable groups for

each ISMIC mo\emcnt is contained in the following section

.iru '.he i.iim.* inox cnicnu Guided in bliiL in llic Dtil'ont Sou inn ol Lvlubil (TDC-21)
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B, DIKFERF.1SCKS IN
SELECTIOIS CRITERIA

In m\ Opening VS. ul pages 8 through 10. I explained how [ selected the comparable

mo\cmciils Irom ihe S"I B s Waybill Camples loi 2002 Ihiough 2005 todevelopeomparahle groups

lor each ol the thiec issue mo\ements At pages IK through 24 of ni> Opening filing. CSXT

explained hou n selected the single comparable group that it applied to all three movements at issue

-\t pages 12 tluough 2^ of my Repl\ VS. I cnliqucd the differences between the respective parties'

Opening u>mpaiahle ginups At pages Id through 23 ol us RepK cudencc CSXT did the same

1 he umiparison of the Rcplv comparable groups bubmitled by OuPont nnd C SXT discussed

atxnu identified onl\ loin lemammg dillerentes in selection criteria M> discussion of these

diDerences LS Contained under the tolloxving headings

1 Comparable SI CC's

2 Miscellaneous C haiges

* Is'.ue \lo\emenls

4 Length of I laul

5 Summai>

I. ComparahleSTCC's

()nc ol the compatible group selection ci itenn identified at page 8 in m\ Opening VS uas that

the c(immodit\ had to be classified as a 1 I I 1 because the issue nuucnicnts ot chlui me are classified
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as PIH This cMteiia \vas based on the special handling requucments for 1 1H commodities when

moxcd h\ Kill load

In ( )pcnmg L SX I ICMI icted its comparable gioup to a single I II I commodity. i e . chlorine,

STC'C' 2812815 and pi Denied t\\ o explanations as to \\liv anh\ drons ammonia movements and other

1 1H movements aie not Lompaiahle lo the is MIC chloime mo\cmcnts

In m\ Reply VS at pages 1-1 thiough 16. 1 responded lo C'SX I s explanations, demonstrated

\\h> iho\ \\eie inxa l id and showed \\h\ anludious ammonia and ulhci f i l l movements are

compaitihlc to the issue dilonnt1 movements In my Repl> VS. my comparable groups for each of

the three issue mo\cmcnu> continued lo include 111! inoxcments ralhei than just chlorine

In its Kepl> at payes 1 5 through W CSX I continued to icstiict its comparable gioups to only

ihloiinc nu)\ciiients and ottered se\eul additional icasons \vh\ the inclusion of movements other

than chlorine is impiopci Kach of C'SX I s teason* put forth in Reply is discussed below

I usi. (. SX I (.l.tinis lhal the 1 II I LUixsifieauon is not a maikclmg Llassitlcution and relates only

lo the ho/a i do us naiuie of the cominndil> All Til ( movements are handled in the same manner by

CSX I diu-iolhen IwaidousnaUue uhii.li makes them (.oniparablctiomairansportation standpoint

C'SX I 's position in this pioceedmg is that the risk associated with transpoiling chlorine is so great

thatC s\| IN pi icing Us sei \icesiniiniannei Uidiscouiagcshippers from moving it onC'SXI This
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i isk is the same foi all I IN commodities &o it stands lo icuson thai CSX I *s pricing policy would be

11ic tunic lot all 11M commodities meaning that thc\ are comparable -

Second. CSX I claims that anh>drous ammonia and chlorine arc used in different products and

hd\e dillcient \alucs I'nd use ot the product and product \aluc die not cited among the Hems that

dii\e ( sX I pi icing iluit me listed on page 22 of Appendix 4 to CSXT s Opening evidence

Houeie: nsk is listed as an item that dmcs CSXI" pi icing and that risk is the same lor all '111 I

commodities

I hud CSX I claims that Iheic die moie viable transportation options loi anhydrous ammonia

ihau KM chlorine jnd this keeps the idles down On the one hind. CSX F is claiming thai it decreases

latesfoi anhulious ammonia because it laces competition liom other modes ol transportation while

on UK oihei h.ind C SXI is claiming that n is increasing rales for Till commodities to discourage

long luiil transput union and reduce CSXT s nsk CSX I' cannot have it both wa>s Competition

from other modes ot transpoiiation \\ould not constrain CSXT rales because CSXT wants the Till

commodities lo move \ la other modes oHiansportation

Fourih CSX I claims that chlorine and anh\drous ammonia are not included in the same

business <:>oup toi niiiiketmg js chlorine is handled b> C'hemicals and unhvdrous ammonia is

handled b\ Phosphates and I enili/eis CSXT"swebsilesho\\saBusinessCirouprorChcniicalsand

I eiiih/ei and CSX I \\uness Dean Piacenlc isihc Vice President - Chemicals and Fertilizer

I XX I i )pi'inni! oulmiLi.' Appendix S >s. i t SX 1 ridrktMint! picstfiiutinniliDtoutlmub rvquncniems to icducelhe
nsk uit-SX I s iln.ni.cs.inJ rcpiiLiiion assocuicd miliall Till commodities, nut |ii«,t clilounc
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F i tih (. SX f chums that chlorine and anhydrous ammonia arc not comparable because revenues

loi chlonne movements are 3()u/n highei than foi anhydious ammonia movements Simplified

Standaids lehes on urnipansons ol R/VO ratios noi revenue levels I he purpose of the Phree

Uenchmark Methodologv is to identity Ihe R/VC idlios lor comparable movements, not identity the

R'VC MI mi ul movements \vilh siimlai ic\enue pei ear L'SXT used an index lor the Waybill

Sample i ev enues- based on the rc\ enue per car Kir chemical movements including both chlorine and

anhulrous ammonia (as \\ell as oihei I III commodities)

I mall}. (.'SXr attempts to disparage the inclusion ol similar 'MM commodities in my

eompaiablegioupshv staling that Chloropicnn(S ICX 2818830) and Nitric Aeid(STCC 2819215)

wcie excluded and ihciclorc DuPoni did not fallow its own selection criteria A ievicu of the

leeoids m the \Va\hill Sample revealed that including these SIC'C's. applied to DuPom's Reply

Liiieua would have added (a) one (I) nuncmeni to the t\\ent>-eight (28) comparable

loi the Niagara Falls Movement, (b) four (4) movements to the ninety-nine (99)

Lompaiablc movements tor the Natrium Movement, and (c) three (3) movements to the one hundred

si\t}-mnc (160) compilable movements lor Ihe C'arncvs Pomi Vlovemenl I he inclusion ot these

\er\ teu moxements- \\ould have little it am impact on the Maximum R/VC Raiio for each

compatible group

Ba^ed on the mloimniion contained above and in ni> Reply VS. IIH movements arc

\.ompaiable to the isMie chlorine movements and should be included in ihe comparable groups

AN (.'isiusscd in ni\ KvpK VS ai p.igî  37 ihrougli 4<1 ,nul suhsequuniK in this RcbniMl VS CSXT i indexing of
L>i in Ihe Wa>lnll Sample is iriiiiiieoiis iind impiopui



2. Miscellaneous Charges

Ai page I1) Dt its Reply CSX1 elannsit appropriate]} limited its compaiisongioups to only

those nio\cmcnlb I in which CSX I" .ipplied ;t fuel surcharge " while Dul'onl did not apply this

limitation C S.\ I uses the Miscellaneous Charges field in the Waybill Sample as the identifier as

to whclhei or not a moxcmcni was assessed a luel surcharge

This luel suicluiige issue was addiessed at pages 16 through 18 of m\ Reply VS and CSXT

laises no new arguments in its Repl\

I ii si C SXT piovided no e\ idcnee ot a link between luel surcharges and miscellaneous charges

icpoiicd in the \\.i>bill Sample I he \Vayhill Sample User Guide provided b\ the STB along with

the \\.i\bill Sample defines Miscellaneous Charges as " Ihe tolul ol all miscellaneous charges,

excluding liansil and fieiuhl revenue chat ges. shown indollars ' The definition eledrlyeiicompasses

more ilun luel *uichaige ie\onues

Semnd CSX I did not pro\idv an> evidence that it lepons fuel charges separately in the

miscclkmcous chmges field of the Waybill Sample or that fuel surcharges are the only monies

reported m the miscellaneous chaigos Meld

I jsjl\ C sXT attempted to lustily its exclusion of moxements with no miscellaneous charges.

\\hichC SX I eqiiJicsio tuel suichuigc* by stating that luel pnees have neatly tripled from January

2002 10 Ijnikin 2008 jnd moie than doubled Irom lanuary 2002 to December 2005. the time period
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uncred b> the \Va\bill Sample2 CSXT gi\cs the impression that it was not compensated for

increasing luel pi ices it iheie was no Kiel surcharge sho\\n tor u movement bven assuming thai the

miscellaneous chiugos did relied luel suicharge.s the lack ol miscellaneous charges does not mean

thdt C S\ I ujs not compensated toi mcicasing luel prices

r\hihii_iTDC-13)u>im RepK VS contained a comparison ol the increase in the 1IIA II S

No 2 Diesel fuel pi ice cited by CSX I and the luel component ot the Rail Cost Adjustment Factor

C R C \ I ") used to adiust ialis loi tail uutfic As shown in Reply l:\hihil_(inC-l3). llie luel

loinponeni ol the RC AF increased at a Insicr rate than CIA's I ' S No 2 Diesel price Specifically.

the luel lOmponcnlol ihe RC'AF nearly quadiupled horn 1 002 to I QOS and more than tnpled from

1QU2 to 4Q05 H\en it theie \\as no separate luel charge, the rate adjustment mechanism, e g . the

RCA1 \\as captuiing die inca-a&e in CSXT's fuel prices

I 01 iheaKneieason.s CSX1 se\clusionofcompaiahlemovemenlssimplyonlheba.sisofzero

mi.scellaneous chaiges i.s improper

3. IsbUi; Movements

Although nol distuned in CSX 1 s Repl> evidence, there is a difference between the panics on

the me t hod o log) used to exclude issue nnuements horn the comparable groups for Ihe Natrium and

Carne>s Pumi Moxements SpetificalK CSX P excluded moxements between Natrium and New

lohnsomille liom the Niagia 1 alls to Cmne>s Point comparable group and excluded movements

bei\\L*en Nugra PalN .ind Carncvs Point from the Natrium to New Johnsonville comparable group

- SLL liminititi 17 on pnuti 21 ol C'SX I"«. Ctpciunjj evidence
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•\s discussed in nu Reply VS. dl pages 13 through 14.1 excluded the issue mo\emems trom

the compaiablc gioups separateIy lor e*ith issue movement Stated ditfeienlly. in m> final

comparable gioup lor the Niagara halls Movement included in Reply. I excluded all Niagaia halls

to New lohnsom ille movements liom the comparable gioup but included any mo\ements between

Natrium and New lohnsonville 01 Niagara I'alls to Carney*. Point as these two latter movements are

•lot issue movements loi puiposes of the Niagai J1 tills Movement 1 excluded the issue movements

lor the Naiiiuin Movement and the C jrnc>-> Point Movement in the same manner

C S\ I s methodoloyx loi c\i.luding issue movements is- impiopcr

4. Length »t Haul

In in\ Openini; \ S at page 9 I explained that one of m> selection cnieiia for comparable

movements \\as loaded miles uiihin a lange ol plus or minus 150 miles of the issue movement

loaded miles lounded to the neatest 50 miles This lesulted in milcugc ranges of 750 to 1,050 miles

tin the Ningai j 1 alls Movement. 550-850 miles for the Natrium Movement and 450-750 miles for

the Carney Point Moxcmeni In m> Reply VS. I continued to icly on these mile ranges when

selecting in> " llnal o l f e i " eompaiable groups lor each issue movement

In Opening ( SX I \ selection enteua wah much broadoi i e . CSX I included movements in

the eompai able gioup \\ tlh mileages as low as 211 miles and as high as 1.576 miles CSXT's broad

mileage lange \\as uniqued at pages 22 thiouyh 23 of m> Replv VS
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In Repl\ C'SXI accepted the mileage tange of plus or minus 150 miles but applied it

i neon eel 1\ ( S\ [ attempts to |uslif\ its misapplication by claiming that DuPont committed two

eirors in its mileage selection hi si. CSXT lakes issue unh the rounding ol the issue movement

miles in the nearest 50-mile inucnienipiioi to the application of the plus 01 minus 150 mile lange

Second C'SXI disagrees \\ilh the issue movement miles used h\ DuPont As explained below,

neithei of these ditfeiences are enois

DuPont s lounding ol the issue miles to the nearest 50-mile increment was the LI iteria selected

10 idenlil\ comparable movements in (he Waybill Sample There was no intention to identify more

shonci 01 moie longci movements as C'SX I seems to mler in Us discussion at page 22 of its Reply

e\ idence

*l o test the nnpau ot DuPont s 50-mile rounding criteria. I used the uimersc o! comparable

movements selected rn each parly in Opening and applied the selection criteria I used in Reply for

the selection ot ihe Iln.il otter computable groups changing onl> the mileage lange to plus 01 minus

I so miles of the issue movement miles as calculated h\ DuPont Ihe result, shown in

li\hihii_("l DC -24) is thai ihe rounding ol the issue miles has \er> little impact on the comparable

group and ihe resulting Maximum R'VC Ratio Specilicalh. lor the Niagaia Falls Movement, the

numbei ol Lompnnihte movemenis deeieases from 28 to 25 and the Maximum R/VC Ratio meieases

fiom 2lJO°'ii to 207tl-ii I 01 the Nuiiium Vlovement, the numbei ol comparable movements increases

11 om *>l) in 1 (Id and the Maximum R VC Ratio incieases Irom 130% to 131 % 1 or the Carne>s I'oml

Moxemenl ihe number ot Comparable movements decreases from 169 to 166 and the Maximum

R/VC Raiiu decreases horn 326% lo 321% Stated dillerently. the impact of rounding the issue
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moxement miles hLis \ iitually no impact on the comparable gioups and the Maximum R/VC Ratios

and causes the Jesuits to boili increase ami decrease demo us I rating ihai there is no bias in the

founding

( SXTs disagreement w nh DuPonl's issue movement miles used lo detei mine the slatting point

for the mileage range has mi merit *\s I explained .11 pages 5 through 6 ol my Reply VS CSX'l

impropeil) lelied on miles liom internal data prohibited b> the STB DuPoni properly relied on

miles nhiamud horn the same souiee used to develop the miles lor the movements in the Waybill

Sample

5. Siimman

( S\ I has mipiopeiU and unreasonably nairowed the compatible gioups by restricting the

mo\ ements to onl\ t-hkn me as 1III mo\ enients are cleai ly comparable C'SXT has also impioperly

and umeasonabK nanowed the compaiable groups by including on)} those movements with

miscellaneous (.hinges gicater than /eio CSXT has improperly excluded comparable movements

undei the gui^e ol issue movements finally CSX 1 lias improperly applied the mileage range by

rcl\iiiLi on milc*> dc\doped using inlumiaiion that (he SIB has prohibited horn these proceedings

DuPonl't compilable groups should be accepted by the S113
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IV. OTHER RELEVANT FACTORS

In this sou ion of im Rebuttal VS. I respond to C'SX'I \ Repl\ evidence pertaining to the other

ielc\ani laciois included h> C'SX'I I hen. I respond to CSXPs Reply evidence criticism of

DuPoni s olhci iele\ant factors These discussions are contained belou under the to] I owing

1 leading^

\ C'SX 1 ^ Oihci Relevant 1

I) DuPoni s Other Rele\ant l-aetois

V CSY1 'S OTHER RELEVAN1 FACTORS

\1\ discussion ol C SX I i> olliei iele\ ant lacun s addiesses the two laclors developed hy CSXT

in us c\ idence i e (I) an adiusimeni lo RSAM Ratio, and (2) indexing of Waybill Sample variable

uislsand ie\enues

I. Adjustment to
RSAM Ratio

In m\ RcpK VS at pages 32 thiough 37 I explained why C SX 1 's adiustment lo the KSAM

Ratio toi an alleged thiluie to include taxes was improper and erroneous In its Reply e\idcnce. at

page 2l) i s\ I teteis ID this coircLlion as simply a technical correction' und claims that it is

dilteieni tiom llie oigamc change lo the KSAM proposed h> DuPoni" C'SX Toilers no support for

Us contention that the S I'B ei red in Simplified Standards C SXT s adiusiment should be reiccted
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2. Indexing ol \Va>bill Sample
N'anahk' Costs and Revenues

In im Replx VS al pages 37 through 44 I explained v\h\ CSX'I's indexing ofWaxbill Sample

\anable costs and lexenues vxas impiopci. unsupported and unnecessary

In its Keplx. at pages 25 through 27 C SXI continues to assert that the 2002 to 2005 revenue

and \ .111able cost data loi the comparable group fiom the Waybill Sample provides an inconsistent

eompanson toi exaliuumg UieK/VCiatiosol the challenged Kites and must be indexed to 2007 In

support of its position CSX I' includes a table showing the eh tinges in average revenue per carload

loi chemicals and inhume tut lie C SX l"s companson is irrelevant

I he puiposc of Simplified Standaids is to determine the reasonable Kile for the issue traffic

based on the R.VC Mhos ol compaiublc inovemenls Simplified Standards docs not base this

detei mmation on icx enue alone CSX I .s analysis only rclletls one ol the two components of the

R/VC latio ic tbe ictcnuc component

I o dcmonsiiaie thai indexing is not icqtmed. I developed the lange and average R/VC ratios

loi the compatible mo\ements included in DuPont's "final otter' compaiablc groups included in

m\ Kepi} VS The lesulls ol this analjsis are shown on I xhibilj IDC-25)

1 .\lubit_ (I DC -25) shou s that the R/VC i atios foi the comparable movements over the four-year

peiiod ol 21)02-201)5 coxct a xxulc lange each yeai but the annual axerages aie within a much

mnrouci band l.\hihu_(TDC-2>) also shous that the R/VC' ratios are higher in the earliei years

fins supports ihc SID s position at pages 84-85 of Simplified Standards that no indexing of

icxenues 01 \anablc costs is neeessai} as the R/VC ratios uill reflect the annual changes in rexenues
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and \ iii kible costs Appl\ ing C'SXT's indexing methodology to the revenues and variable costs will

artif K id l l> inuease the K ''VC' ratios oflhe Comparable movements us shown by the high R/VC laiios

presenied in C SX l"s c\ idence

B. Dl'PONVSOTHKR
RELEVANT FACTORS

In ni> (>pemng V S I included i\\o other rele\ ant factois and quantified ihen applKation on the

Laltulatiosi ol the Ma\iiiiuin R/VC Ratio loi the issue mmcmcnl* In m\ Reply VS. I perlormed

the same nnal\ses applied to ihe llnal otter** comparable groups lor each issue movement In its

Reph.CSXI tiiliLi/edlheivvootheiielevanMaeloispi-eseiiied in my testimony C'SXl's criticisms

and m> i espouses are discussed undei the following topics

1 STH s RSAM Ratio Adiusted loi bffiLienLV

2 S I H ' s RSAM and R/Vc ISM Ratios Ad(usled loi the S'HVs New Cost of Capital

\1elhodoliui\

1. STB\ RSAM Ratio
Adjusted for Efficiency

\t pa^es 11-12 ol m> Opening VS I described the methodoloyy 1 used to adjust the S'l B's

RSAV1 tor ettlucnex I used that same methndologv in m> Reply VS

In its !<epl> at pages 39 through 41. CSX T claimed that DuPont's RSAM ratio adjusted for

efficient) should be ie]eued by the S11) The I ong-Cannon taelors address the amount of traffic

transpoiied b^ a lailioad (a) at rexeiities that do not cover costs and (b) at revenues that contribute

onl> maigmall) 10 llxed tost Simphlled Standards allows a party to introduce evidence on oiher
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iele\unt laiiui» including that the defendant laihnad is not operating as efficiently us il could My

eiricicni> adjustment addresses these Long Cannon concerns

M\ adjustment in llic RSAV1 i.nio b\ excluding moxcments with a R/VC" ratio less that 1 0

satisfies both ol these obiech\es First, it eliminates the inefficiency ol'CSXT handling traffic that

does not cmet its cost 01 contiihutes only marginally to fixed costs Second it satisfies the other

iele\anilauoisioniDoiiei it ofrSimphilcdStandaidsai. I havequantified the impact on ihe calculation

o! the maximum R VC LUIOS foi the issue movements

2. STB's RSAM and R/VC>IHII

Ratios Adjusted for the STB's
Cost of Capital Methodolog\

At pJtieb H- 1 5 ol m> Opening VS I de.sei ibed the methodology 1 used lu incorporate the S FB's

lanuac) 17 2HOK UCLISIOII in Ex Parte No 664 Mi'lhociitluw Kt he Kmultn eil in Deltirnuninu the

Kiiiliotnl lm/if\ii-\ \ ( 'us/ ol (. 'upiftil ( C'oM of Capital"! lo icplace its single-stage Discounted Cash

1 I cm ( IKI' ) model uilh a Capital Aibul Pricing Model ("CAPM *)lo determine the cost ol equity

component in ihe cost ot capital calculation I used lhal same mcihodolog) in m> Reply VS

In its Rcpl> . at pages 29 through ^8. CSXT put forth sexeml reasons why OuPnnfs adjustment

should not he accepted h> the S I U Bctorc I discuss the reasons \vh> I believe CSXTs position

should he Kjccted I \\ ill summari/e the leturn on equity implicit in the line-haul rates that CSXT s

ex i do nee suggests should be charged to move the issue tral'lk Table I below compares the leturn

mi equiix uiLluded in the "MJ05 C AI'M WAC'C1 to the retuin on equity included in the late levels

suggested h\ L SX I h e\ idence on pie-tax and utter-tax bases
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Table1

OnmpuriMHi Of Rvturn On R<|inl>

C alculatv By STB To Return On F.qmt}

Imnlicil In The Rate Levels Suggested Bv CSXT

11cm

Rclurn On F.quilv

After-1 ax I'rc-Tax

(1)

1 SI H J(X)*C4I»M \VACC

2 Ni.iiir.i I till Movenienl

1 N.iiiuiin Mmumenl

-1 (.,ii>u:\*> l*o i nl Movement

SOUKC Lxhibii _(TDC-26)

12)

84".o

W 81 o

K 6".

(3)

12 <>*!,

Ml 1%

168-4%

I667»u

k- 1 (.lemon si Kites ihji the return on eqinl\ implicit in the rale le\ds suggested by CSX 1 \s

aie m.m\ nuiltiplea gicatci than the SIIJ 2005 C'APM WACC return on equity

I \\illnov\ LKldlcs^ C SXI 'bciiliqucol DnPont'i.cost ot capital olhui relevant factor

I MM. C'SXT states ihul the SI 13 does not and should mil. letroactuely nppl\ methodology

changes jnd tiles se\ei;il proceedings in support oi us position CSX I is ignoring one very

impoiMni Lonsideuiiiun i e the KSAM cjlculjtion is based on J multi-\uur avciagc It \\ould be

impidpei Lind meoneei to Lidiust the cnleukition loi the C APM eosl ol capital in one year and then

a\ era LIU it \\ith othei \ear^ v\here theadiustment is not made
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ScLond CSXT claims thai this proceeding is not the proper foium for a "far-icaching"

ictioacm c t-hange C'SXT elates thai the cuneni RSAM mulllodology was developed as a product

ol multiple agent) pmceedmgs uxci seveial years CSXT s ohiection is a double standard The

mini pni alum ol the dunge 10 the COM of capital which the SIB has appiotcd is nothing more than

a' ttichnittil umeUion" to ii.sc CSX I \ leimmology The STB has the data and programs in place

lo substitute the CAPM cost ol capital into its URCS progiam to develop leviscd UKCS tbimulas

toi the 2002-2005 time pcnod ami then apply the revised liKCS Inimulns to the movements in the

Waybill Sample the dt\ elop the \ amble uisis for each movement Once this has been completed,

the selection piocess and Maximum R/VC Ratio calculations iollow the piocedures outline in

Simplified Standards

"I hud CSXT claim*, that adiusting tor the CAPM cost of capital would add complexity, cost

and dela> to these piocccdings llus is only parlially tiue I here has been some degree of

tompk-Ml) and LOSI added hecuusc Dul'ont uither lhan the STB has made the calculations to

substitute (he (. A I'M LOS! ol capital into the l.RCS and Waybill Sample process However, this

-MU and mst will disappeai in luiure pio^eedings once the SI B performs these calculations

Mnbutes the ICM^L) I'RCSand \\ti\billSamplctolhopnrliestotlieset\pesofdisputcs As

ckiN.C SX I is misguided because the schedule lot the instant proceeding has not been modified

lor this issue

I ninth C SXT ilaims that Dul'ont tailed to make other neccssar> adjustments to fully reflect

the impact nl the (. -\PM cost ol capital Specifically Dul'ont did not re-cosi the comparable group

movemenis 01 the issue mo\ ements using the C ARM tost ot capital CSX I goes on to say that the
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Lompaiable group should he le-selccied based on the ie\ ised R/VC ratios that \vould result from the

icused \anahlc u>sls using the C MAI cost of cjpnal

C S\ I is uMiect that Dul'oni did not re-cost the compaiahle group movements or the issue

movement and did not ic-selcct the comparable group as these adjustments are prohibited by

Simplified Stand aids Specificalh. the impact ol other relevant factors must be quantified alter the

lompaiahle gioup has been selected tiom the U ayhill Sample pro\ ided trom the STB That is why

fXiPoniadiLisiedonh :he K/VC adjustment lalio applicable to the comparable group mo\orients for

(he application ot the C ARM COM ol capital

I Kmexei all ol the .id|UMmenls identified h\ CSXT iun be made and I have done so in this

Rebuttal in ordei to demonstrate that DuPont's mcthodologx provided conscrvalne icsults

r\hihn_("l IK'-27)displa>s(heiesulthOf myanalvsis I'he vaiiablecost. ma\imum R/VC laiioand

niciMiiuiin utc I'm cjtli of the ib^ue mmcmcnts based on m\ Reply VS application of the C APM

cost ol LapiMl ad|u*-lmcnl are shimn in Column^ (2) through (4). re.spcctivclv Columns (5) through

(7) shu\\ the icsuits alter making the adjustments suggested by CSXT including re-selecting the

compilable mo\ ements As CSX 1 surmised, the maxnnuni R/VC ratio is higher tor two of the three

movements- Houexer. the application of the higher maximum R/VC iatio to (he lower issue

nun eiiient \ ai table costs results in lowet maximum rates than sho\\n in my Reph VS Based on this

anal\sis Dul'ont s mcihodolog} lot the C' APM costs ot capital adjustment is consei vau\c

nuMinuin KM rnno toi ilic NI.IJI.II.I I ,UK Mpvunicnt is slijjjillv lower due lo the iiiLliibKin ot more
li inoxumciiis unh R Vi miiob (list ovci I 8<J
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In Minimal} DuPom's modification tor C'APM cost ol capital is a technical correction, should

be made ieiioacti\el} and can be implemented by ihc STB \\ith minimal el fort even reflecting all

ihe adjustment* suggested b> CSX I

V. RELIEF FOR DLPOYI

Asshiwn in I able K of my Repl> VS. DuPont is entitled tuiel ieftoial ini iSl 01 million u&ing

the S'l II •> KSAM iind R/VC ,KII ratios .sub|CLt lo the appiopnate tap in Thrce-IWnchmai k easeb The

ichel niLiLM^L^ lo $1 72 million using (he RSAM and K/VC IKl! latios adjusted for efficiency and to

il S3 million using the KSAM and K/VC IKII ratios adjusted onl> toi the C'APM cost ot capital

(i e unadjusted lor el IK ienc>). again subject to the appiopnalc (.ap
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